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APPLICATION. 


§70. Lire.—Construction of—Untrue Answer in Cuncerning 
Insanity.— Must be Material to Forfeit Policy.— Representation 
and Warranty.—The application was made the basis of the 
contract, and any untrue or fraudulent answers or suppression of 
facts material to the risk, forfeited the policy. To the question 
whether members of the family had been afflicted with consump- 
tion, scrofula, etc., or any other hereditary disease, the applicant 
answered: ‘No, except one brother temporarily insane six 
months since. Cause, domestic and financial troubles, followed 
by hard drinking and excessive use of opium and morphine. Re- 
covery followed reformed habits. No hereditary taint of any 
kind in family on either side of house to my knowledge.” It was 
proved that an uncle of the assured was insane for more than a 
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year preceding his death, and died in the asylum upwards of 
twenty years before the application was made. Held, that the 
rule of statutory construction that a thing which is within the 
intention, is as much within the statute as if it were within the 
letter, and a thing within the letter is not within the statute un- 
less it be within the intention, is equally applicable to all written 
instruments. 

People vs. Utica Ins. Co., 15 J. R., 381. 

Held, that if the insanity were not hereditary it was 
not material to the risk, and the falsity of a voluntary state- 
ment regarding it did not affect the policy. In order to a forfei- 
ture, it was necessary to show that the insanity was hereditary, 
and was known to be so by the applicant. 


N. W. Mutual Life Ins. Co. vs. Gridley. 
Rep’d Jour’l, p. 377. 


ASSIGNMENT. 


$11.  Lrre.—Of Endowment by Wife under Compulsion void. 
-—Title of Policy.—Construction.—Right of Action — Wife's Pol- 
icy.—The policy assured the ‘life of B. until a certain date, or 
“until his decease in case of his death before that time.” In 
case of his prior decease the company promised to pay the 
amount insured to his wife if living, otherwise to his daughter : 
Held, that where the husband takes a security or obtains a policy 
of insurance, in which the sum named therein is payable to him- 
self and his wife, and she survives him, the action survives to her, 
and the form of the security implies a design by the husband to 
benefit the wife. 

Sanford vs. Sanford, 45 N. Y., 726, and authorities there cited. 

Held, that possession of the policy by the husband was _posses- 
sion by the wife, and no actual delivery was essential to complete 
the gift. Held, that the wife had a vested interest irrespective of 
the N. Y. statute concerning wive’s policies of which the husband 
could not divest her by an assignment in which she did not join. 
Held, that where her assignment was without consideration, and 
was procured through undue influence and control amounting to 
compulsion, it was void, and she may recover against the assignee 
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Whether the policy was within the statute relating to wives’ pol- 
icies, and therefore unassignable, not decided. 

Fowler vs Butterly. 

Rep’d Jour’l, p. 329. 


CANCELLATION. 


| *§72. Free—Of Policy.—Neglect of Agent—Collusion, Per- 
mits.—Agents’ Autiority—The original policy was surrendered 
on account of an error and another issued in its place by the 
_ agent with special permits, which he was authorized to do. Held, 

that the neglect of the agent to report the cancellation and per- 
mits was no evidence of collusion. 

Germania F’. Ins. Co, vs. McKee. 

Rep’d Jour’l, p. 350. 


EVIDENCE. 


§73. Lire.— Newly Discovered.—If a party is aware that two 
or more persons know facts important to be proved by him, and 
goes to trial without calling them as witnesses, and afterwards 
discovers another person who could have testified to the same 
facts, he cannot have a new trial on the ground of newly discov- 
ered evidence. 


Hanley vs. Life Ass. of America. 
Rep’d Jour’l, p. 368, 


POLICY. 


§74. Lire. — Waiver of Forfeiture for Non-payment of Pre- 
mium.—Conduct of the Company.—Estoppel.— Where it appeared 
that on several previous occasions the company had made no ob- 
jection to the acceptance of overdue premiums, and made no en- 
try on their books against the policy on that account, and that an 
officer of the company had once asked him whether he should 
mark off his policy on account of the non-payment of premium : 
Held, that if a life insurance company by its course of dealing 
with a policy-holder leads him to believe that the strict terms of 
the policy touching the prompt payment of premiums will not be 
insisted on, and he dies without having paid the premium, and 
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before any forfeiture or commutation has been declared, the com- 
pany cannot, afterwards, treat the policy as forfeited or commu- 
ted. 


Hanley vs. Life Association of America. 


PRACTICE. 


§75. Frre—Finding of Ownership.—Rejection of Evidence.— 
Where, by necessary implication, the Appellate Court must, in 
affirming judgment, have found the fact of ownership as to in- 
sured property, the finding will not be reviewed by the Supreme 
Court. Even if evidence which is admissible is rejected, but its 
exclusion can have done no harm, the immaterial error will not 
be a ground of reversal. 


Germ«nia F. Ins. Co. vs. McKee. 


PREMIUM. 


§ 76. Lire.—Forfeiture of Pclicy for Non-payment of.— Acts 
of Agent.—Waiver.—The policy provided that if the premiums, 
payable every three months, should not be paid on the days 
mentioned therein, it should cease. The local agent through 
whom the insurance was effected, had verbal instructions from 
the company to accept overdue payments provided he saw no 
change in the health of the insured, and to give the receipt which 
was usually sent to him by the company in advance. But in 
this case the agent had accepted a note of insured payable to 
himself for the first premium, consequently the policy was not re- 
ported to the company until some time after, and no receipt had 
been forwarded when the second premium past due was tendered, 
the agent declining to accept it until he had obtained the re- 
ceipt. The receipt was subsequently obtained by him, after in- 
forming the company of all the facts, but he failed to notify the 
insured, whom he met, and t},e insured though going to the place 
of the company’s home office neglected to settle the over-due 
premium. Shortly after the insured suddenly died: Held, that 
the failure of the agent to possess the receipt when the over-due 
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premium was tendered was the fault of the insured in giving a 
note for the fermer premium, payable in cash. Held, that the 
policy was forfeited upon failure to pay the premium when due, 
and not having been reinstated by subsequent payment, was void. 
Held, that the conduct of the agent was not a waiver of such pay- 
ment. 

Coleman’s Adn’r vs. Piedmont and Arlington Life Ins. Co. 

Rep'd Jour’l, p. 372. 


PROOFS OF LOSS. 


§ 77. Fire.—Forfeiture— Waiver of Policy Provision as to 
time of Filing.—Evidence of due Diligence.—A forfeiture for fail- 
ure to furnish proofs within a specified time may be waived by 
proof of an express waiver or by acts or conduct from which an 
intention to waive is expressly inferable. 

Goodwin vs. Mass. Mut. Life Ins. Co., 73 N. Y., 430, (7 Ins. L. J., 862 5) 
Prentice vs. Knickerbocker Life Ins. Co., N. Y. C. A., (8 Ins. L. J., 708.) 

The filing of proofs of loss by a specified time is a condition 
made for the benefit of the company which it may avail itself of 
or not, and ifit determines to waive it, it cannot afterwards re- 
call the waiver, and insist upon the forfeiture. Condition that the 
proofs of loss should be filed as soon as possible after the fire, 
means that they must be filed within a reasonable time under 
the circumstances presented, and with reference to the obstacles 
and difficulties to be overcome. Where, although a considerable 
period elapsed before they were filed, the company received 
them without objection not only, but retained them, examined 
the insured in respect to them, and decided not to pay the loss 
upon the ground of fraud, and so declared to the assured, and 
after failing to prove the charge upon which it relied, then 
sought to raise the question of the time of filing the proofs of 
loss, it will be estopped from so doing. Where the evidence 
showed that a delay in filing proofs was justified by the diffi- 
culty of correctly making them, such delay is not unreasonable. 
A witness was asked, “So far as you could individually, did 
you get those proofs of loss forwarded as soon as it was possi- 
ble for you to doso?” The answer was, “I did all in my pow- 
er to have them forwarded at the earliest possible moment.” 
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Held, that the objection that it is not competent to testify to a 
conclusion of fact for the jury does not lie. Where the fact 
of diligence might be left uncertain from the other facts stated 
it is not error to allow such a question. 

Carpenter vs. Eastern Transf. Co., 71 N. Y., 580, distinguished. 

Brink vs. Hanover F. Ins. Co. 

Rep’d Jour'l, p. 342. N.Y. C. A. 


REINSURANCE. 


§ 78. Lire.—-Amalgamation and Transfer of a Life Company. 
— Ultra Vires.—Liability on Promissory Note——Where property 
which a corporation under certain circumstances, is authorized 
by its charter to acquire, is purchased in a mode or for a pur- 
pose not authorized, the title of the corporation to the property 
cannot be defeated by a party who is astranger to the agreement 
by which the property was acquired, and who is not injured by 
the transfer. A life insurance company doing business under the 
Ohio Act of April 16, 1867, (S. & S., 218,) purchased the assets 
of another company doing business under the same act, and in 
consideration thereof, agreed to assume its risks to pay its debts. 
Among its assets was the promissory note of the defendant, 
(plaintiff in error,) which was endorsed by the selling to the pur- 
chasing company. Held, that in an action on the note by the 
purchasing company, it will be presumed, in the absence of any 
averment to the contrary, that the agreement between the com- 
panies has been performed, or at least that it has not been aban- 
doned. Where the validity of the note is admitted, the tact that 
the agreement between the companies is unauthorized by their 
charters, is not a defence to the maker of the note. Where 
there appears to be no connection between the taking of stock by 
the defendant in the selling company and the giving of the note, 
the fact of his being such a stockholder will not affect a recovery 
on the note, in the absence of any showing that the transfer of 
the note was to his injury or prejudice as a stockholder. 

Citing Straus vs. Eagle Ins. Co., 5 Ohio St., 59 ; White’s Bank of Buffa- 
lo vs. Ins. Co., 12 Ohio St., 610. 

Ehrman vs. Union Cent. Life Ins. Co. 

Rep’d Jour’l, p. 347. Ouro 8. OC. 





Suicide— Title. 
SUICIDE. 


§79.  Lire.—Construction of Policy Clause Concerning.— 
What is Insanity.—The policy provided that nothing should be 
due and payable if the assured should “die by his own hand.” 
Held, that the expression is not to be taken literally. In law the 
act which results in death must be committed with a knowledge, 
at the time, of its moral character and its consequences and ef- 
fects. The impulse must be one which, however strong. or 
wicked, if he be not insane, the insured is able to resist if he 
choose. Held, that in law a man is insane when he is not cap- 
able of understanding that-a design is unlawful or that an act 
is morally wrong, or understanding this, when he is unable to 
control his conduct in the light of such knowledge. 

Terry vs. Ins. Co., 15 Wall., 590. 

Waters vs. Conn. Mut. Life Ins. Co. 

Rep’d Jour’! p. 337. 


TITLE. 


§80. Fire.—Incumbrance not Disclosed in Application.—Con- 
tingent right of Dower.—Fraud.—Increase of Risk.—It does not 
follow, in Virginia, that because the wife of a former owner of the 
property insured had a contingent right of dower at the time of 
its transfer by reason of her failing to join in the transfer, there- 
fore she must have continued to have it at the time a policy was 
subsequently issued to the purchaser, and a refusal to so instruct 
was not error. A contingent right of dower is not such an in- 
terest as invests insured in less than a perfect title or such an 
encumbrance as is required to be disclosed in the application for 
a policy. 

Hough vs. City F. Ins, Co., 29 Conn. R., 10 ; Southern Mut. Ins. Co. vs. 
Kloeber, 9 Ins. L. J., 30. 

Where the policy provides that misrepresentation or conceal- 
ment will only avoid it when the hazard is increased thereby, 
and if reference is made to an application, survey, plan or de- 
scription, these shall be considered a part of the contract and a 
warranty : Held, that the mere failure to disclose the existence of 
a contingent right of dower would not defeat the policy in the 
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absence of fraud or an increase of risk. Held, that an increase of 
premium by the insurers would not be an increase of risk. 


Va. F. & M. Ins. Co. vs. Kloeber. 
Rep’d Jour’l, p. 354. Va. 8. C. 


§81. Frre.—IJncumbrance.—Representations in Application.— 
Knowledge of Agent.—Estoppel.—The policy provided that if the 
property was encumbered, it should be void. The property was 
encumbered by a mortgage, while the application stated that it 
wasunencumbered. Held, that when the application is prepared, 
signed and presented by the owner of the property, the insurance 
company has the right to rely upon the truth of the statements 
therein contained, and if the statements are false in a material 
point, the company may refuse to be bound by the policy. But 
when the assured makes a full and complete disclosure of the ti- 
tle and situation of the property to the agent of the company, 
and the agent deliberately writes false answers to be signed by 
the assured, the company will be estopped from denying its lia- 
bility. 

Atlantic Ins. Co. vs. Wright, 22 Ill., 473; M. Ins. Co. vs. Chestnut, 50 
Til., 116; Andes Ins Co. vs. Fish, 71 Ill., 620. 


Germania F. Ins. Co. vs. McKee. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF NEW YORK. 


ANDERSON FOWLER, Appellant. 
vs. 


HENRIETTA BUTTERLY, svusstirurep DEFENDANT IN 
PLACE OF Nortu American Lire Ins. Co., Respondent.* 


The policy assured the life of B. until a certain date, or ‘‘ until his decease, in case 
of his death before that time.” In case of his prior decease, the company prom- 
ised to pay the amount insured to his wife, ifliving, otherwise to his daughter. 

Held, that the policy contained two separate provisions, one for the benefit of the 
husband, the’other for the wife or daughter. 

Held, that the possession of the policy by the husband was possession by the wife, 
and no actual delivery was essential to complete the gift. 

Held, that the wife had a vested interest in the policy, irrespective of the New 
York statute concerning wives’ policies, of which the husband could not divest 
her by an assignment in which she did not join. 

Held, that where the wife’s assignment was procured through undue influence and 
control amounting to compulsion, it is void, and she may recover against the 
assignee. 

Whether the policy was within the statute relating to wives’ policies and therefore 
unassignable, not decided. 


Judgment affirmed. 


C. Van Santvoorp, for Appellant. 
Henry W. Jounson, for Respondent. 
* Decision rendered Sept. 16, 1879. 
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Murr, J. 

The policy which constitutes the subject of controversy in this ac- 
tion was issued to assure the life of Nicholas Butterly “until the 
sixth day of September in the year 1882, or until his decease, in case 
of his death before that time.” In the latter event before the time 
named, the insurance company promised to pay the amount insured 
to “ Henrietta Butterly, his wife, if living, otherwise to Alice V. But- 
terly, daughter of the assured.” It will be seen that the policy was not 
alone forthe benefit of the husband, but contained two separate and in- 
dependent provisions. One of these was for his benefit, and conferred 
upon him absolute authority to receive the amount insured, if he re- 
mained alive until the time named, and the policy was then in force ; 
and the other for the benefit of the wife of the assured, if she survived 
him, or the daughter, if she survived both her father and her mother. 
In case of the death of the assured, the wife or daughter became 
thereby vested with the sole right to collect and receive the money 
mentioned in the policy. The payment of the premium was made 
and the policy was obtained having these objects in view. The hus- 
band alone could collect the policy if alive at the time of its expira- 
tion ; otherwise it innured to the benefit of the wife in case she sur- 
vived her husband. The fact that the. covenant in the policy was 
with Butterly as the assured, and the legal title and interest was in 
him if he lived until the time named, does not establish an intention 
to keep control of the policy otherwise than as specified, or deprive 
the wife of the right which she had by virtue of the same. Nor was 
there any such retention of possession, or failure to deliver the pol- 
icy by the assured as indicated a design on his part to assure the 
absolute ownership of the same. It was delivered to the wife and 
placed where both herself and her husband had access to it ; and 
even if we may assume there was no actual delivery, this omission is 
not conclusive, for the reason that the language of the policy was 
such that the husband might properly retain it in his own possession 
and for his own benefit, as long as he lived prior to the time of its 
expiration in 1882. His possession was the possession of the wife ; and 
the general rule that where there is a gift there must be an actual 
delivery, therefore has no application. The policy itself shows the 
intention, and no argument is to be derived from a failure to 
surrender that in which the husband had a present interest before 
the wife had any absolute right to receive the money. Nor is it a 
legitimate inference that the provision in the policy for payment to 
the wife in case of the husband’s death, was only for her benefit in 
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case he should not dispose of the policy. Such a construction would 
be at war with the obvious meaning and plain import of the policy, 
and is not, we think, supported by any of the authorities cited by 
the appellant’s counsel to sustain this position. 

It is, we think, well settled that where the husband takes a secur- 
ity or obtains a policy of insurance, in which the sum named therein 
ig payable to himself and his wife, and she survives him, that the ac- 
tion survives to her, and the form of the security implies a design by 
the husband to benefit the wife. See Sanford vs. Sanford, 45 N. Y., 
726, and authorities there cited. In the case cited it was said that a 
delivery was not essential to perfect the gift. 

The appellant’s counsel claims that like other choses in action for 
a consideration running between husband and wife for the benefit of 
the wife if she survives him, independent of the statutes relating to 
insurance of the life of the husband for the benefit of married women, 
the husband could defeat the interest of the wife by a release or as- 
signment. We think that this rule does not apply where a policy of 
insurance is taken out payable to the wife in case she survives the 
husband ; for in such case there is not only an express contract to 
pay to the wife upon the contingency mentioned in the policy, but 
the contemporaneous acts are usually of such a character as to indi- 
cate an intention to hold the same in trust for her benefit. Here it 
was, in fact, an executed trust, as the declaration of the husband to 
the company shows, for the benefit of the wife and himself, upon 
which the company promised to pay. The case at bar is not anala- 
gous to that of a bond or promissory note payable to the husband 
and wife jointly, where the same belongs to the husband, and the 
wife has no direct interest in it. In the case at bar she has an inter- 
est in the life of the husband which is insurable ; and hence a prom- 
ise to pay her is supported by a sufficient and valuable consideration. 

The wife of Butterly having a direct interest in the policy in ques- 
tion, it could only be transferred, independent of the statutes relat- 
ing to insurance upon lives for the benefit of married women, by an 
assignment duly executed by her. The judge upon the trial found 
that the instrument bearing date the 13th of October, 1872, executed 
by her, which purports to be an assignment of Mrs. Butterly’s inter- 
est in the policy to McCormack, was executed without her knowledge 
of its purpose or import and without any consideration or any inten- 
tion on her part to divest herself of any interest she had in such as- 
surance.; and that her signature was procured by the exercise on the 
part of her husband of undue influence and control amounting to 
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compulsion. We think the evidence was sufficient to sustain this 
finding. The testimony shows that Mrs. Butterly received no con- 
sideration for signing the paper, and she swears that if she did sign 
the instrument, it was done at the request of her husband, and be- 
cause he asked her and she was afraid to refuse him. The proof also 
shows that she never read it, and that the subscribing witness to the 
assignment has a very imperfect recollection of the transaction. Per- 
haps the evidence was not very strong, but I think it was sufficient 
to warrant the conclusion of the referee which we have considered, 
and his finding should be upheld. 

If the positions taken are correct, then the interest of Mrs. Butterly 
was unaffected by the assignment, and it is not necessary to consider 
whether the policy was within the spirit and objects of the legislation 
of this State relating to the insurance of the husband’s life for the 
benefit of the wife, and for that reason was not assignable. 

The other questions raised have received due consideration, but 
none of them present any valid ground for the reversal of the judg- 
ment, and it should be affirmed. 

All concur, except Anprews, J., absent. 


Annotations on the above case by the Editor of the Insurance Law Journal, 


This case decides an important question in relation to endowments, viz., 
the nature and extent of the interest of the wife in a policy payable to her 
only in a certain contingency. According to the decision above, that inter- 
est is vested irrespective of any statute, and cannot be divested without her 
free consent. It has been generally held that a policy payable to the wife, 
or in case of her death previous to its maturity, to the children, vests an in- 
terest in the latter which the wife cannot alienate by assignment, and in case 
of her previous death, the children may recover irrespective of the assign- 
ment. But if no children are specifically mentioned, it is generally believed 
that such an assignment will be a total alienation, notwithstanding the stat- 
ute prescribes that the policy shall inure to the benefit of the wife and chil- 
dren. It was intimated by the U. 8. C. C., Mass., in the case of Newcomb 
vs. Ins. Co.. in 1879, that the children in such case under the statute, take 
only a contingent interest in case the wife fails to make,any disposition of 
the policy. In Baker vs. Young it was held by the Supreme Court of Mis- 
souri in 1871, that the statutory provision as to children, simply regulates 
the manner of descent, but does not prevent the wife from disposing of the 
policy where children are not specifically mentioned. 

Another important question, however, whether the policy in the present 
case was within the statute, is not decided. If it was, the policy, under re- 
peated decisions in this State, was absolutely unassignable. In the recent 
case of Brumer vs. Cohn, it was held by the New York Court of Common 








oo 
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Pleas, that whether such an endowment was within the statute and therefore 
nmassignable, must depend on the intention of the parties to be ascertained 
from the facts, but in that case it was adjudged to be within the statute. 
The embarassments which have arisen, however, owing to the peculiar con- 
struction put by the New York Court of Appeals on the statute concerning 
wives’ policies, that they were absolutely unassignable, led to the passage of 
a new law by the legislature in 1879, in which it was provided that all poli- 
cies theretofore or afterwards issued for the benefit of the wife under the 
statute, should be assignable. It is generally conceded that this law per- 
wits the assignment by the wife with consent of the husband, of any policy 
for her benefit whether children are mentioned or not. As to policies pre- 
viously issued, it has been claimed that where the woman alone is mentioned 
she may assign, but where the rights of children are involved, their interest 
became vested, and a subsequent law could not impair the obligation of the 
contract. But since the interest of children in either case was regarded as 
vested by the courts, it is difficult to see how subsequent legislation could 
correct the difficulty. 

It has been repeatedly held that an assignment by a wife under duress, or 
procured by fraud, is void. Life policies are not negotiable instruments or 
assignable at law ; the assignment only takes effect in equity, though courts 
of law will enforce it, therefore the assignee takes at his peril. But the sig- 
nature of the wife must have been procured through actual duress or fraud ; 
it is not enough that she was merely persuaded. 

The title to a life policy rests in the beneficiary, not in the party paying 
the premiums or whose life is insured, but where the instrument is retained 
by the party procuring it who pays the premiums and has never been de- 
livered to the beneficiary, nor anything done to indicate such a purpose, it 
is of the character of an uncompleted gift, and the right of the proeurer to 
control it is not settled. It has been said with regard to a wife’s policy 
that the mere naming of the beneficiary ,vests the title, but this doctrine 
may be presumed to rest on the peculiar relations of husband and wife, and 
would not apply with equal force to the case of one having no natural claim 
for support. It would seem that a party procuring a policy and paying the 
premiums, had the right to nominate a beneficiary, and retain a power of 
revocation or disposal, otherwise so long as it clearly appeared that the in- 
strument was retained in his own possession and nothing had been done to 
complete the gift to such beneficiary, and decisions to that effect have been 
sustained. 


See on this subject, Kernan vs. Howard, 23 Wis., 108 ; Brooks vs. Phe- 
nix Mut. Life Ins. Co., 8 Ins. Law Journal, 740; Herrick vs. Nat. Life Ins. 
Co., 5 Ins. Law Journal, 80 ; Williams vs. Carson, 5 Ins. Law Journal, 315 ; 
Estate of ‘Malone, Pa. 8S. C., 1880 ; N. W. Mut. Life Ins. Co. vs. Roth, 8 
Ins. Law Journal, 74 ; Stillwell vs. Mut. Life Ins. Co., 7 Ins. Law Journal, 
444 ; Mallory vs. Travelers Ins. Co., 2 Ins. Law Journal, 839 ; Eadie vs. 
Simmon, 26 N. Y., 9; Martin vs. Franklin F, Ins. Co., 5 Ins. Law Journal, 
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144 ; Evers vs. Life Association, 4 Ins. Law Journal, 593 ; Gambo vs. Coy- 
enant Mut. Life Ins. Co., 2 Ins. Law Journal, 338; Charter Oak Life Ins, 
Co. vs. Brant, 1 Ins. Law Journal, 38 ; Fenness vs. N. W. Mut. Life Ins, 
Co., 9 Ins. Law Journal, 191 ; Dungan vs. Mut. Ben. Life Ins. Co., 7 Ius. 
Law Journal, 171; 3 Ins. Law Journal, 106; Lemon vs Phoenix Mut. Life 
Ins. Co., 1 Ins. Law Journal, 520. 


UNITED STATES SUPREME COURT. 


Ocrosrr Term, 1879. 


Error to Circuit Court of the United States for District of Louisiana. 


KNICKERBOCKER LIFE INS. CO., Plaintiff in Error, 
Us. 


JULES E. SCHNEIDER, Apministrator or C. ScHnerper, 
Mrs. L. M. Scunerper, anp H. Zuserster. 


Where it was averred in the petition that one notice and proofs of death were far- 
nished, and a general answer was made denying liability and setting up in- 
temperance and breach of warranty without attempt to set up separate de- 
fences, evidence of due notice and proof was not necessary to a recovery, and 
where a writ of error on such grounds is sued out simply for delay, additional 
damages will be awarded against appellant. 


Waite, C. J. 

This was a suit on a policy of insurance for $20,000, issued by the 
plaintiff in error on the life of Gustav Osterman, in favor of Schnei- 
der & Zuberbier, his creditors. The policy provided for payment 
within three months after due and satisfactory proof of the death of 
Osterman. The petition set forth his death on the 15th of Septem- 
ber, 1876, and averred that the company was immediately notified 
thereof, and that due proof of the death, “made under the forms and 
directions of said insurance company, were duly forwarded, and their 
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receipt acknowledged by said company.” The company answered 
the petition, denying “all and singular the facts and allegations 
therein contained, so far as the same may have a tendency to give 
said plaintiff any right or cause of action against respondent,” and 
then averring that Osterman at the date of the application for insur- 
ance and of the policy, “was, and continued up to the time of his 
death to be, so far intemperate as to impair his health and shatter 
his constitution; * * * that he was addicted to gambling, a du- 
ellist, a debaucher of women, * * * and an idle and roaming 
character ; leading such a dissolute, profligate and wandering life, as 
not only .materially affected his health, but also considerably short- 
ened the period of his life.” There were other averments sufficient 
to make this a good defence to the action if the allegations were 
true. It was also averred that the debt of Osterman to the plaintiff 
was barred by the statute of limitations ; that certain warranties 
contained in the application for the policy had been broken, and 
that false answers were made to certain interrogatories propounded 
by the company’s medical examiner. The issues being made up by 
the pleadings, a trial was had before a jury. On the trial, the plain- 
tiffs after proving the policy and the debt of Osterman, rested. The 
company then offered evidence tending to prove that the habits of 
Osterman at the time of the application were so far intemperate as 
to impair his health and shorten his life. Evidence in rebuttal was 
given, and both parties rested. The company then asked the court 
to charge the jury, “that plaintiffs having failed to produce any evi- 
dence to show that previous to the institution of this suit they had 
given notice of the death of said Osterman, in conformity with the 
provisions printed on the back of the policy, and in fact as the plain- 
tiffs had failed to adduce any evidence tending to show that plain- 
tiffs had furnished, prior to the institution of this suit, any proof 
whatever of the death of Osterman, said plaintiffs could not recover.” 
This request was refused, and the jury in sulistance, told that if they 
found for the plaintiffs on the other issues, their verdict must be in 
favor of the plaintiffs for the full amount of the policy, and interest 
from the commencement of the suit, because the pleadings in effect, 
admitted the death of Osterman and placed the defence on the 
ground that under the facts of the case, his death was not covered 
by the policy. A judgment having been rendered against the com- 
pany, this writ of error was brought. 

The only question presented by the assignment of errors is 
whether, under the issues made by the pleadings, it was necessary 
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for the plaintiffs, before they could recover, to show by evidence that 
they had notified the company of the death of Osterman, and made 
the necessary preliminary proofs required by the policy before the 
suit was begun. We think it was not. It is directly averred in the 
petition that such notice was given and proof made. The answer is 
to be construed asa whole. There has been no attempt to set up 
separate defences, such as is allowed in common-law pleadings. No 
direct issue is made upon the fact of notice and proof, but the whole 
effort is to show that notwithstanding such notice and proof, the 
plaintiffs cannot recover. It is true there is a general denial of all 
and singular the allegations of the petition, “so far as the same 
may have a tendency to give said plaintiffs any right or cause of ac- 
tion against the respondent ;” but this we understand to be no more 
than a denial of such averments as are inconsistent with the specific 
defences set out in the other parts of the answer. Taken as a whole 
the answer in legal effect admits that the plaintiffs must recover un- 
less the specific defences relied on are sustained. This evidently 
was the understanding of all parties at the time of the trial, for the 
objection now insisted upon was not made until the case on both 
sides had been closed and the court was about to charge the jury. 

The judgment is affirmed, and as it is apparent to our minds that 
this writ was sued out for delay, damages to the amount of one 
thousand dollars are awarded in addition to interest. 
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UNITED STATES CIRCUIT COURT. 


Apri. Term, 1880. 


DISTRICT OF NEW JERSEY. 
In Assumpsit. 


ALVIRA WATERS 
vs. 


CONNECTICUT MUTUAL LIFE INS. CO. 


The policy provided that nothing should be due and payable ifthe assured should 
“die by his own hand.” 

Held, that the expression is not to be taken literally. In law the act which re- 
sults in death must be committed with a knowledge at the time of its moral 
character and its consequences and effects. The impulse must be one which, 
— strong or wicked, if he be not insane, the insured is able to resist if he 
choose 

Held, that in law a man is insane when he is not capable of understanding that a 
design is unlawful or that an act is morally wrong, or understanding this, when 
he is unable to control his conduct in the light of such knowledge. 


Mr. Tuos. N. McCarter, for Plaintiff. 
_ Mr. Courrianpr Parger, for Defendant. 


By Nixon, District Judge. 

Judge Nixon charged the jury as follows : 

There are no controverted questions of law in the case. It turns 
upon questions of fact, and it is the duty of the jury to determine 
these. But a few suggestions will not be out of place. 

The action is upon a contract, and we must so construe it as to 
give effect to the intention of the parties. 
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The contract was between the plaintiff and the defendant corpora- 
tion. The $2,500 payable upon the death of the husband, was to be 
paid to the wife—not an unusual, and in many cases a proper method 
of making {provision for a family by a husband, where the family de- 
pends upon his earnings for support. 

On the 15th of October, 1862, the plaintiff obtained a policy for 
the sum of $2500 in the defendant company, payable to her on the 
death of her husband, or in the event of her death before his de- 
cease, then payable to her children. 

No question is made but that the annual premiums were duly paid 
to the company from the date of the insurance to the death of the 
assured. It is sufficient for the purposes of this case to say that the 
company inserted in the policy, and the plaintiff agreed to the pro- 
viso, that nothing should be due and payable by the company if the 
assured, Matthew Waters, should “die by his own hand.” 

This expression is not to be taken literally. In law, a man does 
not die by his own hand, although he puts an end to his life, unless 
he commits the act which results in death, with a knowledge at the 
time of its moral character, and its consequences and effects. Nor 
does he die by his own hand if he is impelled to the act by an insane 
impulse which he has not the power to resist. Observe, gentlemen, 
that I speak of an insane impulse. No matter how strong the im- 
pulse may be, or how wicked—if he be not insane, or if he has the 
power to resist, and does not choose to do so, the person acting un- 
der it, dies by his own hand. 

1. Your first inquiry will be, did the assured take his own life ? 

You will probably have no difficulty in deciding that question. 
From the evidence it will be proper for you to infer that he was at- 
tending to his ordinary business in the usual way, and was in good 
health, on the 19th of July, 1877 ; that leaving his home in the ear- 
lier part of the evening, and after making one or two calls upon 
friends, he disappeared from mortal sight. He was never seen alive 
again, but was found the next morning upon the floor of the office of 
his place of business, dead, with no marks of violence upon his person, 
and near him an empty glass, which had contained corrosive sublimate, 
and near to that, the letter addressed to his brother in which he an- 
nounced the fact of his intended self-destruction, and the reasons 
which impelled him to the course : such circumstances leave no room 
for reasonable doubt, that physically, he died by his own hand. 

2. You are then brought gentlemen, to the next inquiry, was he 
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insane at the time of the commission of the act which resulted in his 
death ? ; 

Your verdict hangs upon the decision of that question. And it is 
a difficult one, for it involves the definition of insanity and the de- 
tection of its existence from the conduct of the individual. 

‘What is insanity? It may be defined generally to be a disease of 
the mind. It is such a derangement of the mental faculties that 
the individual has lost the power of reasoning correctly. But it dif- 
fers so much in kind and degree that no precise definition can be 
given, applicable to the varying circumstances of every case. Medi- 
cal men whose studies and observations are in the line of mental dis- 
orders seldom agree, either as to the definition of the disease, or as 
to the fact of its existence in a particular case. Dr. Hammond in 
his work on Diseases of the nervous system, (p. 332,) defines it to be 
“a manifestation of disease of the brain, characterized by a general 
or partial derangement of one or more faculties of the mind, and 
in which, while consciousness is not abolished, mental freedom is 
perverted, weakened or destroyed.” 

But this is too general for our present purposes. We want now, 
not a medical but a legal definition of insanity—one which will aid 
us in forming a correct judgment in the case under consideration. 
After carefully weighing the opinion of the Supreme Court of the 
U.S., to which our attention has been called by both parties to this 
controversy, (Terry vs. Ins. Co., 15 Wall., 590,) I have come to the 
conclusion—and I so charge you—that in law a man is insane when 
he is not capable of understanding (1,) that a design is unlawful, or 
that an act is morally wrong, or (2,) understanding this, when he is 
unable to control his conduct in the light of such knowledge. 

Bearing this definition in mind, what was the condition of Mat- 
thew Waters, the insured, on the evening of July 19, 1877? 

Doubtless, his latest utterances to the world are contained in the 
letter to his brother, and the counsel on both sides, in their able pre- 
sentation of the case to your consideration, attempted to sustain 
their different theories largely, if not mainly, from its contents ; 
the one counsel finding in the letter the most indubitable evidence 
of the insanity of the writer, and the other, the equally clear proof 
of his mental soundness. 

It isnot the province or the disposition of the court to express any 
opinion on the subject. The law casts that duty and responsibility 
upon you. But it is my province to say to. you.that in consider- 
ing it you must dispossess your minds of all prejudice or partiality. 
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You must allow your judgment and not your feelings to control you, 
and placing yourself in such a frame of mind, you should consider 
the contents of the letter in the light of the circumstances which 
surrounded the writer when it was penned. Do its contents, inter- 
preted and explained by the evidence in the case in regard to his 
mental peculiarities and his business and family relations, satisfy you 
in regard to the writer’s insanity? The law presumes him to be in 
his right mind, and the burden is upon the plaintiff to prove the ex- 
istence of such facts and circumstances as to convince your judg- 
ment that he was not so ; or in other words, that he was not capable 
of understanding the moral character of his act, or was urged on to 
its commission by an insane impulse which he had not the power to 
resist. 

I shall not detain you by recapitulating the evidence. It has 
been fairly stated to you by the counsel of the respective parties. 
It is rarely that a case is tried more ably or in a better spirit. 

But let us examine the letter more closely and see whether we 
can ascertain from its contents the portable causes or motives which 
impelled him to the act that he had in contemplation when it was 
written. It was addressed to his brother with whom he was en- 
gaged in business—not as partner, but as an employe. He writes 
as follows : 


“ Abe, I cannot live any longer with such a woman as my wife and 
her family. She and they are perfect. I and my family are rascals, 
drunkards, gamblers, etc. Whatever you can do for my two daugh- 
ters, do it ; but as for my wife and son George, let him and his 
mother and the unborn look out for themselves. 

“Look you well to what has been done, and mind rules laid down 
for you. Do not hire an assayer, but practice and do it yourself. 
You can if you will, by practice, as good as I can. 

“This step I hate and despise, but whether I am to go toa hell or 
a heaven, I am satisfied ; and may God who rules over all, guide, di- 
rect and govern you and yours and mine in the right and perfect 
way, and give you each a fortune here and hereafter.” 

Then follow these directions in a handwriting quite changed 
from the foregoing, as if written at a different time. 

“My watch to Carrie, and my locket to Lulu, and chain and tobac- 
co box to you. My studs to George ; my sleeve buttons to Lulu. 

“ Hoping that all will be satisfied more with my death than they 
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have been with my life, and that my body may be buried along side 
of my father, and not in my lot, I remain, 
Your brother, 
Matthew Waters.” 


_ At the end of the letter, on the same sheet, and written in an al- 
most illegible hand—as if penned in the last agonies of life—the fol- 
lowing sentences were added : 


“Smith is to have a good chance. Let C.S. D. & Co., stand out 
in the ‘cold.’ M. W.” 

“Wages are good, but self-respect is better. M. W.” 

“ Abe, see that my wife has no benefit. M. W.” 


I shall detain you no further, except to add that the letter un- 
doubtedly indicates an intention on the part of the writer to take his 
own life. 

The plaintiff admits that the self-destruction was voluntary, and 
that the insured intended that death should be the result of his act ; 
but she insists that his reasoning faculties were so far impaired that 
he was not able to understand the moral character, general nature, 
consequences and effect of the act ; or at least that he was impelled 
to its commission by an insane impulse which he had not the power 
to resist. 

If a careful review of the whole testimony brings you to such a con- 
clusion, your verdict will be for the plaintiff for $2,500, less $25, the 
amount of a note held by the company against the assured, with in- 
terest at 7 per cent from November 3, 1877. 

The defendant on the other hand, insists that the insured was in 
the possession of his ordinary reasoning faculties, and intentionally 
took his own life from pride, jealousy, disappointment, or desire to 
escape from the troubles of life. 

If such should be your judgment, your verdict will be for the de- 
fendant. 

The jury found a verdict for the plaintiff for the full amount of her 
claim. 





Report of Deci-ions. 


COURT OF APPEALS OF NEW YORK. 


EDWIN R. BRINK, er at., Respondents, 
vs. 


HANOVER FIRE INS. CO., Appellant.* 


A, forfeiture for failure to furnish proofs within a specified time may be waived by 
proof of an express waiver or by acts or conduct from which an intention to 
waive is expressly inferable. 


The filing of proofs of loss by a specified time is a condition made for the benefit 
of the company which it may avail itself of or not, and if it determines to waive 
it, it cannot afterwards recall the waiver, and insist upon the forfeiture. 


The condition that the proofs of loss should be filed’as soon as possible after the fire, 
means that they must be filed within a reasonable time under the circumstances 
presented, and with reference to the obstacles and difficulties to be overcome. 
Where, although a considerable period elapsed before they were filed, the com- 
pany received them without objection not only, but retained them, examined 
the insured in respect to them, and decided not to pay the loss upon the 
ground of fraud, and so declared to the assured, and after failing to prove the 
charge upon which it relied, then sought to raise the question of the time of 
filing the proofs of loss, it will be estopped from so doing. 


Where the evidence showed that a delay in filing proofs was justified by the difil- 
culty of correctly making them, such delay is not unreasonable. 


A witness was asked, ‘So far as you could individually, did you get those proofs 
of loss forwarded as soon as it was possible for you to do so?” The answer 
was, ‘** I did in all my power to have them forwarded at the earliest possible 
moment.” 

Held, that the objection that it is not competent to testify to a conclusion of fact 
for the jury does not lie. Where the fact of diligence might be left uncertain 
from the other facts stated it is not error to allow such a question. 


Cuorcg, Ch. J. 
There seems to be a misapprehension at the trial as to the point 
decided by this court when the case was here for review before. 
The judgment was reversed upon a single paragraph in the charge 
of the trial judge, to the effect that if at any time the defendant ob- 


* Decided Feb. 24, 1580. 
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jected to paying the loss upon the ground of fraud, no proofs of loss 
need be served, a majority of the court being of,the opinion that 
the charge was too broad and might include mere incidental declar- 
ations, not indicating a fixed purpose on the part of the company, 
or relied upon by the assured. The court did not decide that an in- 
surance company could not effectually waive a forfeiture by a failure 
to file proofs of loss within the time specified, without an agreement 
based upon a new consideration, or when the circumstances did not 
create a technical estoppel, and that portion of the opinion was not 
concurred in. Subsequently this court on two occasions expressly 
repudiated this doctrine, and held that a forfeiture for that cause 
might be waived by proof of an express waiver, or by acts or conduct 
from which an intention to waive is expressly inferable. Goodwin 
vs. Mass. Mut. Life Ins. Co., 73 N. Y., 430, (7 Ins. L. J., 862) ; Pren- 
tice vs. Knickerbocker Life Ins. Co., (not reported,) 8 Ins. L. J., 708). 

In the last case AnpREws, J., said : “It is now understood to be 
the doctrine of this court that no new consideration is required to 
support a waiver by an insurance company of a condition in respect 
to the time of serving proofs of loss, and that it may be done by acts 
and conduct indicating an intention to waive such condition accruing 
subsequent to the breach of the condition, although there may be 
no technical estoppel.” The filing of proofs of loss by a specified 
time is a condition made for the benefit of the company which it 
may avail itself of or not, and if it determines to waive it, it cannot 
afterwards recall the waiver, and insist upon the forfeiture. In 
nearly all the cases where this question is presented, however, there 
exists all the elements of an estoppel. This is true in the case at 
bar. The condition was that the proofs of loss should be filed as 
soon as possible after the fire, which means that they must be filed 
within a resonable time under the circumstances presented, and with 
reference to the obstacles and difficulties to be overcome. Although 
a considerable period elapsed before they were filed, the company 
received them without objection not only, but retained them, exam- 
ined the insured in respect to them, and decided not to pay the loss 
upon the ground of fraud, and so declared to the assured. There- 
upon the action was commenced, and at the trial the company failed 
to prove the charge upon which it relied, and then sought to raise 
the question of the time of filing the proofs of loss. I think they 

were estopped from so doing. 
* The plaintiff's claim was challenged for fraud, and that only. They 
acted upon it, and brought an action incurring large expenses in its 
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prosecution. Non constat, if the failure to file the proofs in time had 

been insisted on, but that the plaintiffs would have acquiesced init, 
and refrained from prosecuting, and thus they might be injured by 
the change of ground on the part of the defendant. Every consid- 
eration of public policy demands that insurance companies should 
be required to deal with their customers with entire fairness and 
frankness. They may refuse to pay without specifying any ground, 
and insist upon any available ground, but if they plant themselves 
upon a specified defense, and so notify the assured, they should not 
be permitted to retract after the latter has acted upon their position 
as announced, and incurred expenses in consequence of it. Ifa 
company intends to avail itself of the technical objection that the 
proofs are not filed in time, common fairness requires that it should 
refuse to receive them on that ground, or at least promptly notify 
the assured of their determination, otherwise the objection should 
be regarded as waived. 

The trial judge in this case did not submit any question to the 
jury as to a waiver, but submitted only the question (as to the proofs) 
whether they were filed within a reasonable time, and with reasona- 
ble diligence after the fire. An exception was taken to this sub- 
mission, and it is insisted that the evidence was not sufficient to au- 
thorize the jury to find for the plaintiffs. 

We are of opinion that there was ample evidence to justify the 
submission and the finding. The fire was on the 23d day of Novem- 
ber, and the proofs were filed on the 16th day of February following. 
The property destroyed was merchandise in a store in North Caro- 
lina. Immediately after the fire an agent from the North Carolina 
agency went to the place of the fire to make an investigation, and 
subsequently another from New York. These investigations occu- 
pied several days and until some time in December, and required 
the presence of the insured. The books and papers of the insured 
were nearly all destroyed by the fire, and they were obliged in pre- 
paring the proofs of loss to obtain from New York and elsewhere, 
duplicates of bills of purchase, to make a detailed inventory of all 
the items of a large stock of miscellaneous goods, with the value of 
each article, and a like inventory of property saved. A considerable 
portion of the goods was purchased for cash, and many of them in 
small parcels, and the defendants were unable to procure bills in 
many cases. Besides the plaintiffs were incited to care and caution 
by the repeated charge of fraud made against them, not only 
in burning their store, but as to the quantity and value of the goods 
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destroyed. The papers were finished by. one of the plaintiffs on the 
‘th of January, and transmitted to the other to verify at Washing- 
ton, where he had gone to remain for some time. After an examina- 
tion by the latter, he returned them to his partner in North Caro- 
lina for further examination and explanation, and this was repeated. 
They were finally completed and transmitted to New York on the 
7th of February to the attorney of the plaintiffs to be filed. On that 
day there was evidence from which the jury might have found that 
the general agent of the company, upon being informed by the plain- 
tiff, then in Washington, that the proofs had been sent on to be filed, 
stated that he would not be able to take them up for examination 
until the latter part of the week after, and consented that they 
might be recalled to enable both plaintiffs to examine them together ; 
that this was done, and they were returned and filed and acted up- 
on by defendant without a suggestion that they were not filed in 
time. 

Considering the circumstances and the difficulties surrrounding 
the parties, the jury were fully justified in finding that reasonable 
diligence was exercised by the plaintiffs, and the facts disclosed are 
significant of an implied admission on the part of the company 
that the plaintiffs had not forfeited the policy for that reason, and 
that the proofs were filed in time. It is to be presumed that if the 
defendant at that time believed that the plaintiffs were guilty of all 
the charges imputed to them, and that they had forfeited their 
claim under the policy by a failure to file proofs in time, it would 
have specified that as one of the grounds for refusing payment ; and 
its omission to do so under the circumstances is more than sug- 
gestive that it did not then suppose that any such failure had 
taken place, and this circumstance was proper to be considered by 
the jury upon the question submitted to them. The entire treat- 
ment of the question of filing proofs of loss by the trial judge 
was quite as favorable to the defendant as the facts would justify. 

The question whether the tobacco in the store constituted a part 
of the stock of merchandise insured, and the question whether the 
quantity was correctly or fraudulently stated in the proofs of loss, 
were fairly submitted to the jury under proper instructions. The 
same is true of the questions relating to powder in the store, and 
the effect of a misstatement in regard to it in the proofs. 

The charge, as a whole, presented the questions fairly to the jury, 

“and none of the exceptions thereto, or to the refusals to charge as 
requested, were well taken. 
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An exception was taken overruling an objection to this question to 
plaintiff, Estes : “So far as you could individually, did you get 
those proofs of loss forwarded as soon as it was possible for you to 
do so?” The answer was, “I did all in my power to have them for- 
warded at the earliest possible moment.” It is urged that it is not 
competent for a witness to testify to the very conclusion of fact which 
the jury are to pass upon. But there are questions of this character 
which the trial judge may allow in that form without committing a 
legal error. In general, facts should be stated, and inferences left to 
the jury. But here it might be difficult to draw a correct conclu- 
sion from the facts stated or rather the fact of diligence might be 
left uncertain from the other facts stated. In such a case it is not 
legal error to allow such a question. Whether a person transacted 
a specified business as soon as he could, is a fact peculiarly within 
his own knowledge. A person is to walk a mile as soon he can. 
From the fact that it occupied half an hour, a jury would be puz- 
zled to determine whether he did it as soon as he could or not. 
Besides the question was not whether the proofs of loss were pre- 
sented as soon as possible, which was the question for the jury, but 
whether the witness individually did all he could to have them pre- 
sented. The question held incompetent in Carpenter vs. Eastern 
Transportation Co., 71 N. Y., 580, was quite different. There the 
question was whether another person, in the opinion of the witness, 
omitted or neglected any duty in respect to a certain matter. In the 
case at bar it was sought to prove a fact, not an opinion, within the 
knowledge of the witness. While it would not have been a legal 
error to have sustained the objection, I am of opinion under the 
circumstances of this case, that it was not a legal error to overrule 
it. The object of all examinations in judicial tribunals is to elicit 
truth, and there are many cases where the form of questions and 
the manner of examination must be left to the discretion of the 
trial judge. No injustice could have been done, because the an- 
swer would not be likely to prevail against facts which might be 
drawn out on cross-examination, or proved by other witnesses in- 
consistent with it. The question to the plaintiff, Estes, whether 
the conversation with Stoddard related to the time of filing proofs 
was not incompetent except that it was leading, which was not 
made a ground of objection. If the plaintiff so understood it, he 
might be excused for a few days delay if he acted upon the faith 
of it, even if he was mistaken. The judge charged that the con- 
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yersation did not amount to a waiver which was more favorable to 
the defendant than it could legally ask as matter of law. 

I do not think any error of law was committed on the trial 


against the defendant, and the judgment must be affirmed. 
All concur, Foterr and Eanrt, J.J., in result. 


SUPREME COURT OF OHIO. 
Error to the Superior Court of Cincinnati. 


EHRMAN 


vs. 


UNION CENTRAL LIFE INS. CO.* 


Where property, which a corporation under certain circumstances is authorized by 
its charter to acquire, is purchased in a mode or for a purpose not authorized, 
the title of the corporation to the property cannot be defeated by a party who 
isa stranger to the agreement by which the property was acquired, and who 
is not injured by the transfef. 

A life insurance company doing business under the Ohio Act of April 16, 1867. (S. & 
8., 218,) purchased the assets of another company doing business under the same 
act, and in consideration thereof, agreed to assume its risks and pay its debts. 

Among its assets was the promissory note of the defendant, (plaintiff in error,) 
which was endorsed by the selling to the purchasing company. 

Held, that in an action on the note by the purchasing ‘company, it will be pre- 
sumed, in the absence of any averment to the contrary, that the agreement be- 
— the companies has been performed, or at least that it has not been aban- 

oned. 

Where the validity of the note is admitted, the fact that the agreement between 

, the companies is unauthorized by their charters, is not a defence to the maker 
of the note. 

Where there appears to be no connection between the taking of stock by the de- 
fendant in the selling company and the giving of the note, the fact of his being 
such a stockholder will not affect a recovery on the note, in the absence of any 
poses that the transfer of the note was to his injury or prejudice as a stock- 

older. 


*From American Law Record, 
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Warr, J. 

The ground of error relied on in this case is that the agreement 
of October 13, 1871, entered into between the Home Mutual Life 
Insurance Company and the plaintiff, is unauthorized by the char- 
ters of the respective companies, and is, therefore, void ; and that as 
the plaintiff's title to the note in controversy is derived through this 
agreement the transfer of the note by the Home Mutual to the plain- 
tiff is inoperative. 

In applying the doctrine of ultra vires in a particular case, re- 
gard must not only be had to the unauthorized agreement or tran- 
saction, but also to the relation which the litigating parties sustain 
to it. 

When there is an absolute or total want of power in a corporation 
to deal in respect to a given subject, it may be that acts done in the 
name ofthe corporation would, as corporate acts, be void for all pur- 
poses and as against all persons. But there is an obvious distinction 
between such a case and one where the corporation deals with a sub- 
ject within the scope of its granted powers, but for a purpose, or in 
a mode not authorized by its charter. Thus, where property which 
the corporation, under certain circumstances, is authorized by its 
charter to acquire, is purchased in a mode or for a purpose not au- 
thorized, it seems clear that the title of the corporation to the prop- 
erty cannot be defeated by a party who is a stranger to the agree- 
ment by which the property was acquired, and who is not injured by 
the transfer. 

A stranger to the agreement or transaction has no right to ques- 
tion its validity, whether it was entered into between corporations or 
natural persons. To obtain a standing in a court of justice to make 
such inquiry, the party must show that he is interested in the ques- 
tion, and that the execution of the agreement operates to his injury 
or prejudice. 

The plaintiff and the Home Mutual Insurance Company, at the 
date of the agreement of October 13, 1871, were carrying on the 
business of life insurance under the Act of April 16, 1867, entitled 

“An act for the incorporation and regulation of life insurance 
companies.” S. S., 218. 

The substance of the agreement between the companies was that 
the plaintiff purchased all the assets of the Home Mutual, and in 

onsideration thereof, agreed to assume its risks and to pay its debts. 
Among the assets was the promissory note of the plaintiff in error, 
in controversy in this case, which was endorsed and delivered by the 
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Home Mutual to the defendant in error, in pursuance of the agree- 
ment. The agreement is set forth in full as part of the answer, but 
there is no averment that it has not been performed by the respective 
parties. 

In the absence of such averment, it will be presumed that the 
agreement has been performed, or at least has not been abandoned. 

The validity of the note sued on is admitted. The only defence 
relied on is that the plaintiff, the purchasing company, has not such 
a title to the note as will enable it to maintain the action. 

According to the principles already stated, the fact that the agree- 
ment between the companies are unauthorized by their charters, 
does not constitute a defence by the maker of the note. As a 
debtor he is interested in paying the note only to a party who is au- 
thorized to receive payment and to discharge him from liability. 

But while the validity of the transfer is insisted upon or adhered 
to by the parties to it, he has no interest in questioning the title of 
the purchaser, as payment to the latter will discharge his liability on 
the note. 

The answer likewise states that the defendant at the time of the 
making of the note was, and that he still continues to be, a stock- 
holder in the selling company. 

There appears, however, to be no connection between the taking 
of the stock and the giving of the note, and where such is the case, 
the fact of his being such stockholder cannot affect a recovery on 
the note in the absence of any showing that the transfer of the note 
was to his injury or prejudice as a stockholder. 

Having stated the principles upon which we rest our decision in 
the case, we deem it unnecessary to analyze and review the numer- 
ous authorities cited by counsel in this case, and in several others ar- 
gued in connection with it. 

In regard, however, to the case of Straus vs. Eagle Ins. Co., 5 
Ohio St., 59, relied upon by the plaintiff in error, it is proper to say 
that while we do not question the correctness of the decision in that 
case, there are expressions in the opinion apparently in conflict with 
the view we have taken. 

These expressions were subsequently qualified in the opinion in 
the case of White’s Bank of Buffalo vs. Ins. Co., 12 Ohio St., 610, and 
of this qualification we approve. 

In regard to the averment in the answer that ‘Cochnower was not 
the legal president of the company, for the reason that at the time of 
his election he was not a stockholder in the company, it is only nec- 
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essary to say, without inquiring whether the objection in a proper 
proceeding would be valid or not, that being a de facto officer his title 
cannot be questioned in a collateral proceeding. 

Judgment affirmed. 


Oxey, J., dissented on the ground that the company is not the real 
party in interest, and therefore cannot maintain an action on the 
note, no element of estoppel appearing in the record. 


SUPREME COURT OF ILLINOIS. 


Appeal from the Appel'ate Court, Third District. 


GERMANIA FIRE INS. CO. 
VS. 


McKEE.* 


Where, by necessary implication, the Appellate Court must, in affirming judgment, 
have found the fact of ownership as to insured property, the finding will not be 
reviewed by the Supreme Court. 


The fact that an insurance agent neglects his duty to the company, does not tend 
to show a collusion between him and the assured. 


Even if evidence which is admissible is rejected, but its exclusion can have done 
no harm, the immaterial error will not be a ground of reversal. 


Where the owner of insured property makes no concealment, and there is no col- 
lusion between the agent and the owner, the company is estopped by the accept- 
ance of the application by the agent. 


Grorce W. Genz, for Appellants. 
Braptry & Braptey, for Appellee. 


Craie, J. 
This was an action of assumpsit brought by Mary G. McKee 
against the Germania Fire Insurance Company, on a policy of in- 
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1880. ] Germania Fire Ins. Co. vs. McKee. 351 


surance issued December 24, 1877, by which the plaintiff was insured 
against loss by fire for one year, on a hay barn, cattle sheds, and a 
large quantity of farming implements, situated on a certain quarter 
section of land, in Champaign County. A trial of the cause in the 
Circuit Court, resulted in a judgment in favor of the plaintiff. An 
appeal was taken to the Appellate Court where the judgment was af- 
firmed. To reverse the judgment of the Appellate Court, this writ of 
error was sued by the insurance company. 

In the argument of plaintiff in error, the position is taken that a 
considerable portion of the insured property belonged to Thomas 
D. McKee, the husband of the plaintiff. This is a question of fact 
which we cannot inquire into. The Appellate Court, having affirmed 
the judgment of the Circuit Court, of necessity found that the evi- 
dence established the ownership of the property in the plaintiff, un- 
der the statute. That finding is conclusive, and cannot be reviewed 
on appealable error. 

It appears from the record that, on the 18th day of December, a 
policy was issued on the property in question, No. 20,021; and on 
account of some mistake contained therein, it was surrendered, and 
the policy in suit, No. 20,026, issued in its place. On the trial the 
defendant offered to show that its agent, Harden, who obtained the 
risk and issued the policy, had not reported the cancellation of the 
first policy nor the issuance of the other one; and that he had not 
reported the issuance of special permits to plaintiff for “steam-hay 
pressing” for ten days. And this testimony was offered for the pur- 
pose of showing a collusion between the company’s agent, Charles E. 
Harden, who issued the policy, and the plaintiff. The court exclud- 
ed the evidence, and the decision is relied upon as error. If the 
court had permitted each fact to be proven which the defendant of- 
fered to prove, we fail to see how a collusion could be established by 
such facts. This agent was clothed with full authority from the com- 
pany to issue the policy, and also the special permits ; and the fact 
that he neglected to discharge his duty to the company, would not 
tend to show collusion between him and the assured. The offered 
evidence did not in the least tend to connect plaintiff with the mis- 
conduct of the company’s agent ; and, unless she was in some way 
connected with his misconduct, she could not be prejudiced by any 
thing he might do, or omit to do. 

The defendant also offered in evidence policy No. 20,021, which 
had been held by plaintiff for six days, and returned and cancelled, 
the printed portiexs of which were, in all respects, like the one in 
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suit. This evidence was offered for the purpose of showing that 
plaintiff had notice, by the terms of the printed policy, that the au- 
thority of the agent was limited. If it be conceded that this evidence 
had any bearing on the question, the policy in suit which was read 
in evidence, when it was accepted by the plaintiff, gave her all the 
notice that the cancelled one did ; and if the court committed a tech- 
nical error in excluding the evidence, it did defendant no harm. It 
is also contended that the court erred in excluding from the jury the 
deed of assignment of Thomas D. McKee to Wm. B. Webber. This 
evidence was irrelevant. Had there been evidence fairly tending to 
show that the hay and other property embraced in the assignment 
was the same included in the policy of insurance, then the assign- 
ment might have been competent evidence ; but there was no such 
proof. 

It is next urged that the plaintiff was not entitled to a verdict for 
the reason that the barn insured, was, at the time, encumbered, and 
the plaintiff had warranted that the property was clear of encum- 
brance. In the application this question is asked: “ What encum- 
brance is now upon the property?” Answer.—“ None.” The policy 
contains a provision that if the property is encumbered by any lien, 
whether by deed of trust, mortgage, or otherwise, * * * the policy 
shall be void. There is no dispute in regard to the fact that the 
land upon which the barn was erected, was mortgaged ; but it ap- 
pears that the agent of the insurance company prepared the applica- 
tion for the policy, and wrote the answers to the various questions 
therein propounded, himself; that he was fully informed in regard 
to the mortgage on the property, and said to the plaintiff, “ It did 
not amount to anything.” Where a policy has been issued under 
such circumstances, and there is no collusion between the assured 
and the agent of the company, it is well settled in this and other 
courts that the insurance company is estopped from insisting on the 
defense [of misrepresentation.] Atlantic Ins. Co. vs. Wright, 22 
TL, 473; M. Ins. Co. vs. Chesnut, 50 TIL, 116; Andes Ins. Co. vs. 
Fish, 71 Il., 620. When the application is prepared, signed, and 
presented by the owner of the property, the insurance company has 
the right to rely upon the truth of the statements therein contained ; 
and if the statements are false in a material point, the company may 
refuse to be bound by the policy. But when the assured makes a 
full and complete disclosure of the title and situation of the proper- 
ty to the agent of the company, and the agent deliberately writes 
false answers to be signed by the assured, the company will be es- 
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topped from denying its liability, as was held in Atlantic Ins. Co. vs. 
Wright, supra. 

It is next urged that the court erred in refusing defendant’s in- 
struction, No. 4. The substance of this instruction was given to the 
jury in instruction No. 1, or at least, all that was necessary on the 
question of title to the property, and we do not think it was error to 
refuse it. 

It is also contended that the court erred in refusing defendant’s 
sixth instruction, which was as follows: “ If the jury believe from 
the evidence that, at the time of the making of the application, or at 
the time of the issuance of the policy sued on, either the plaintiff or 
her agent, Thomas D. McKee, apprehended any incendiary danger 
to the insured property, then you will find for the defendant.” We 
find no sufficient evidence in the record upon which this instruction 
could be predicated. If, therefore, it contained a correct proposi- 
tion, and there was no testimony that McKee or his wife, when the 
policy issued, apprehended incendiary danger, the court did not err 
in refusing the instruction. What is said in regard to the decision 
of the court on this instruction, applies to the decision of the court 
in refusing defendant’s instruction, No. 2. 

So far as is shown by the record, the merits of the case have been 
fairly tried and we perceive no substantial error. 

The judgment of the Appellate Court will be affirmed. 

Affirmed. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


January Term, 1879. 


VIRGINIA FIRE & MARINE INS. CO. 
vs. 


KLOEBER, ror etc. 


It does not follow, in Virginia, that because the wife of a former owner of the prop- 
erty insured had a contingent right of dower at the time of its transfer by rea- 
son of her failing to join in the transfer, therefore she must have continued to 
have it at the time a policy was subseguently issued to the purchaser, and a 
refusal to so instruct was not error. 


A contingent right of dower is not such an interest as invests insured in less than 
a perfect title or such an encumbrance as is required to be disclosed in the 
application for a policy. 


Where the policy provides that misrepresentation or concealment will only avoid 
it when the hazard is increased thereby, and if reference is mude to an applica- 
tion, survey, plan or description, these shall be considered a part of the con- 
tract and a warranty : 


Held, that the mere failure to disclose the existence of a contingent right of dower 
would not defeat the policy in the absence of fraud or an increase of risk. 


Held, that an increase of premium by the insurers would not be an increase of 
risk. 


Jupae W. W. Crump, for Plaintiff in Error. 
Messrs. Outp, Carrineton & Rosertson, for Defendant in Error. 


Anperson, J. 
In this case there was a verdict for the plaintiff below, the de- 
fendant, here for $3,000, and with interest from the 1st day of March, 
1873, till paid. The defendant, the plaintiff in error, moved the 
court to set aside the verdict, and grant it a new trial, which motion 
the court overruled, and gave judgment against the defendant for 
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the amount of the verdict and costs. There was no exception to the 
ruling of the court overruling the motion for a new trial, and neither 
the evidence nor the facts proved are certified, and the case here 
depends upon the validity of the instructions moved by the defen- 
dant, and refused by the court, and the instruction given by the 
court. 

The instructions tendered by the defendant are as follows : 

Defendant’s instruction No. 1. 

1. “If the jury shall believe from the evidence that at the time of 
the execution and delivery of the policy upon which this suit is 
brought, the wife of George W. Hall, the grantor in the deed under 
which the plaintiff claims the property in said policy mentioned, was 
alive and had not united in said deed, then she was entitled to a con- 
tingent right of dower in said property, and the plaintiff had an in- 
terest less than a perfect title in said property, which rendered said 
policy void, and the jury must find for the defendant.” 

Defendant’s instruction No. 2. 

“Tf the jury shall believe from the evidence that at the time of 
the execution and delivery of said policy, the wife of George W. 
Hall, the grantor in the deed, under which the plaintiff claims the 
property in said policy mentioned, was alive and had not united in 
said deed, then she was entitled to a contingent right of dower in 
said property, which constituted an incumbrance on said property, 
and if the same was known to the plaintiff and was not disclosed by 
him to the defendant before the execution and delivery of said pol- 
icy, then the policy is void and the jury must find for the defendant.” 

Defendant’s instruction No. 3. 

“Tf the jury shall believe from the evidence that at the time of 
the execution and delivery of said policy, the wife of George W. 
Hall was alive, and had not united in the deed, and that this was 
known to the plaintiff, and was not disclosed by him to the defen- 
dant ; and that if it had been known to the defendent, the rate of 
insurance would have been increased on the policy issued by the de- 
fendant, then the jury must find for the defendant.” 

Defendant’s instruction No. 4. 

“Tf the jury shall believe from the evidence that at the time said 
policy was executed and delivered, the wife of George W. Hall, the 
grantor in the deed under which the plaintiff claims the property 
mentioned, was alive and had not united in said deed, and that the 
same was known to the plaintiff, and was not communicated by him 
to the defendant, then such concealment is a fraud on the part of the 
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plaintiff, which renders the policy void, and the jury must find for 
the defendant.” 

Defendant’s instruction No. 5. 

“If the jury shall believe that the plaintiff purchased the property 
mentioned in the policy at a public sale, made by the trustee under 
a deed of trust, made by George W. Hall, for the sum of $4,060, for 
which he executed four bonds ; at the time the policy was issued had 
paid $531 on one of his bonds, and that the balance of said bond and 
one other bond was then due, and had no deed or contract in writ- 
ing for said land ; that the wife of said Hall, was alive and had not 
united in said deed, which was known to the plaintiff, and that when 
the plaintiff applied for insurance he was interrogated as to his title 
to said property, and the incumbrances thereon, and he did not dis- 
close the true character of his title, the amount of the purchase paid, 
and the amount due, and the interest of the wife of said Hall in 
said property, but concealed the same, then such concealment is a 
fraud on the part of the plaintiff which renders the policy void, and 
the jury must find for the defendant.” 

It is not predicated in either of the 1st, 2nd 3d, or 4th of the forego- 
ing instructions, that she who was the wife of Hall at the time of 
the execution and delivery of the policy, and was then alive, was the 
wile of Hall at the time the deed of trust was executed by him to 
Bennett, under which the plaintiff claimed. It is not a conclusion 
from the fact that she was his wife at the time of the execution and 
delivery of the policy, that she was his wife at the date of the exe- 
cution of said deed or trust ; and it is not a logical or legal conclu- 
sion, that she had a contingent right of dower in the property con- 
veyed by the deed of trust, in which she did not unite, from the fact 
that she was living and was the wife of the grantor at the date of 
the insurance. 

But if it can be implied and understood from the language of the 
instructions, that she was the wife of the grantor at the date of the 
deed, it does not necessarily follow that she had at the date of the 
insurance, a contingent right of dower in the property proposed to 
be insured ; as there are other modes by which her right of dower 
might be barred, or fail to attach, besides the one mentioned in the 
instructions—the uniting with her husband in the conveyance. 

But on broader grounds we think the defendant’s instruction were 
properly rejected. Conceding that there was an outstanding contin- 
gent right of dower in Hall’s wife at the date of the insurance, we 
are of opinion, upon the authority of Wooddy vs. Old Dominion In- 





1£80.] Virginia F. & M. Ins. Co. vs. Kleber. 357 


surance Company, decided at the present session of this court, and 
not yet reported, that it was not such an interest as shows that the 
assured was invested with less than a perfect title in the property in- 
sured as is assumed by the first instruction ; or that it was such an 
incumbrance as “was contemplated by the parties to the contract of 
insurance should be disclosed by the assured on the pain of forfeit- 
' ing his contract for failing to make the disclosure ; as is assumed in 
the 2nd instruction proposed by defendants. We deem it unneces- 
sary to repeat what was so well said by Judge Burks, who delivered 
the opinion in that case in which the whole court concurred, or to 
re-argue the questions. The decisions is fully sustained by Hough 
vs. City Fire Ins. Co., 29 Conn. R., 10, and by numerous other au- 
thorities which might be cited. 

But there is, we think, a fatal objection to all these instructions, 
that they do not aver the materiality to the hazard of the facts mis- 
represented, concealed, or omitted. By the terms of the policy the 
misrepresentation, concealment or omission of any fact, by the appli- 
cant for insurance, will only render the policy void and of no effect, 
when such misrepresentation, concealment or omission increases the 
hazard. It also declares that, “if this policy is made and issued 
upon or refers to an application, survey, plan or description of the 
property herein insured, such application, plan, survey, or descrip- 
tion, shall be considered a part of this contract and a warranty of 
the assured.” The bill of exceptions states that evidence was offered 
tending to show that when the plaintiff applied for insurance, he 
had been interrogated upon various matters respecting the property 
by the agent of the defendant, and had answered said interrogator- 
ies substantially as set forth in the written application, which he had 
made and signed at the same time for the insurance of the further 
sum of $3,000, upon the same property in the Southern Mutual In- 
surance Company. It also states that the application to the South- 
ern Mutual Insurance Company, was made in a printed form, a copy 
of which is set out in the bill of exceptions. But it is not certified 
that a similar application was made in this case, but only that the 
plaintiff had answered the interrogatories substantially as set forth 
in that application. And it also appears that in that case the assured 
signed a written covenant of agreement, and it is not shown that he 
made or signed any such agreement in this case. But if it sufficient- 
ly appears from the foregoing, that this policy was made and issued 
upon or refers to any application or description of the property 
therein insured, so as to make the answer to the interrogatories pro- 
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pounded to plaintiff the warranty of the assured, we think it does 
not appear that there was anything in those answers which amounts 
to a breach of the warranty. 

In support of this conclusion, I need only refer to the authorities 
cited by Judge Christian, in the Southern Insurance Co. vs. the same 
defendant in error. 

The averment in the 3rd instruction, that if it had been known to 
the defendant, the rate of insurance would have been increased on 
the policy issued by the defendant, is not an averment, that the mis- 
representation, concealment, or omission, would have increased the 
hazard. It is only tantamount to saying that the insurer would have 
so regarded it. But the question is not how the insured might re- 
gard it, but whether the fact misrepresented, concealed, or omitted, 
did increase the hazard. 

It is conceded, however, that if the misrepresentations, or conceal- 
ments, or omissions were fraudulent, they would vitiate and avoid 
the policy.. The question whether they were fraudulent or not, was 
a question for the jury, to be determined upon the facts and circum- 
stances as proved. But the 4th instruction asks the court to decide 
that question for the jury, and to instruct them that the non-disclos- 
ure of the fact that the wife of Hall did not unite with him in the 
said deed of trust, which was known to the plaintiff, and not known 
to the defendant, was a fraud. If it were within the province of the 
court to decide that question, and to instruct the jury, the fact of 
concealment of itself was not conclusive of fraud. It might have 
been the result of the honest belief of the assured, that it was im- 
material to the risk, or that it was not suggested to his mind that it 
was at all material to the risk, or have resulted innocently from inat- 
tention. Whether it was fraudulent or not, depended on the quo ani- 
m:, the intention with which the fact was not disclosed. 

The same objection applies to the 5th instruction. The circum- 
stances detailed in this irstruction, may tend to show fraud and were 
proper to be considered and weighed by the jury in connection with 
all the other evidence in the cause bearing upon the question, if there 
was such other evidence, and upon the whole to determine whether 
the concealment attributed to the plaintiff was fraudulent or not. 
And such inquiry is submitted to the jury by the second instruction 
asked for by plaintiff, and which was given by the court with an ad- 
dition, and which is as follows : 

“If the jury believe from the evidence that the plaintiff in good 
faith answered the interrogatories put to him by the defendant's 
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agent, at the time the policy of insurance was executed and delivered, 
respecting his title to the insured property with substantial truth and 
accuracy, but failed without fraudulent to intent mention that there 
was probably an outstanding contingent right of dower in the pro- 
perty in favor of the wife of one G. W. Hall, who had been the own- 
er of the property, and conveyed it in trust to Coleman D. Bennett, 
for whom the plaintiff's vendor, Green, was substituted as trustee, the 
wife of said Hall not having joined in the deed of trust, and that the 
plaintiff was not interrogated as to said contingent right of dower, 
and nothing occurred at the time of the contract of insurance to re- 
mind the plaintiff of said contingent right of dower, his failure to 
disclose it to said agent did not invalidate the said policy of insur- 
ance.” 

But this instruction as far as we have recited it, the jury is put 
directly on the inquiry of fraud, and are told that if they believe 
that the answers made by the assured to the interrogatories of the 
insurer’s agent, were made in good faith, and the non-disclosure of 
the contingent right of dower in the property by Mrs. Hall was 
without fraudulent intent, the policy of insurance is valid. The court 
properly refused to give this instruction to the jury without qualifi- 
cation, because, however material the representations or omissions 
were to the risk, if not with fraudulent intent, but were made or 
omitted in good faith, it would require the jury to find that the pol- 
icy of insurance was valid, and therefore the court would only give 
the instruction upon the case stated, that the failure of the assured to 
disclose the fact, did not invalidate the policy of insurance, “ unless 
the jury shall believe from the evidence that George W. Hall was 
married at the time of the execution of the deed to Coleman Ben- 
nett,” (thus supplying the defect noticed in the defendants instruc- 
tions,) “and that his then wife was at the time of the application of 
the plaintiff actually alive,” and that her contingent interest in the 
property was a fact which materially increased the actual risks of 
the defendants. The instruction as thus amended, and given to the 
jury, covered the whole ground, botk as to fraud and as to the mater- 
iality of the representations, or concealments, or omissions, as in- 
creasing the hazard, according to the stipulation in the policy, and 
we do not perceive that there is any error in it. And the doctrine of 
the instruction is not altered or affected by the concluding clause; 
which is perfectly consistant with the clause which has been recited. 
It affirms that the non-disclosure of the fact by the plaintiff without 
fraudulent intent, that the wife of Hall had not joined in the deed, 
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did not invalidate the policy, even if the jury should also believe that 
seven months prior to the date of the policy the plaintiff had had his 
attention called to the fact. Itseems to have been inserted with the 
view of negativing a conclusion of law contained in some of the in- 
structions tendered by the defendant ; and only to assert that if the 
fact be as stated, it could not invalidate the policy, if the jury be- 
lieved from the evidence that it was without fraudulent intent, which 
as we have seen was a conclusion not warranted, without the qualifi- 
cation added by the court, which is therefore made applicable to this 
clause, as well as to the preceeding, and the closing sentence, “ and: 
that said Hall and his wife were believed to be both still alive, and 
residing in the State of Georgia, and nothing to the contrary had 
been learned by plaintiff after that time, up to the time the policy 
was executed.” This might have been and more properly erased 
from the instruction, and the first clause in the court’s addendum put 
in the place of it. But that was immaterial, as by the court’s addi- 
tion it was made necessary not only that it should appear that Hall 
and his wife were believed to be still living at the time the insurance 
was effected, but that his wife was then actually alive, and that she 
was the wife of Hall at the time of the execution of the deed of trust 
aforesaid. We are of opinion that the court did not err in refusing 
the instructions tendered by the defendant and in giving the second 
instruction offered by the plaintiff with the qualification. There were 
questions for the jury upon the evidence before them, under these 
instructions whether the plaintiff had been guilty of misrepresenta- 
tions, concealments, or omissions which were fraudulent, or whether 
they were such as increased the hazard of insurance, and if in favor 
of the plaintiff, to assess his damages. By their verdict they found 
for the plaintiff, and have assessed his damages: whether they have 
decided right or wrong, we have not the means of determining. 
Their verdict was sanctioned by the judge who presided at the trial, 
and who overruled a motion for a new trial, and to which ruling the 
defendant took no exception. Upon the whole we are of opinion to 
affirm the judgment of the Circuit Court with costs. 





Walker vs. City of Springfield. 


SUPREME COURT OF ILLINOIS. 


Appeal from Appellate Court, Third District. 


WALKER 
vs. 
CITY OF SPRINGFIELD 


Although an amount paid for doing business ina State, by an insurance com- 
pany, may be proportioned to the amount of business done, this fact does not 
render such amotint a tax instead of a license fee. 


The legislature has full power to require a license fee of a foreign insurance com- 
pany, for the privilege of doing business in the State ; and also to exact taxes 
from it in addition to the license. 

In construing statutes relating to this matter, whatever appears to be most in 
harmony with the general purpose of the statute is to be regarded as the mean- 
ing thereof. 


Municipal corporations may be authorized to regulate the business of foreign in- 
surance companies within their limits, and to license the agents thereof to 
transact such business, on the payment of a fee in such manner as may be 
prescribed. 


And concerning ordinance herein involved ; and of the general statute, and of the 
constitution. 


The facts of the case are sufficiently given in the opinion. 


Stuart, Epwarps & Brown, for Appellant. 
Cuas. P. Kane, for Appellee. 


Water, C. J. 
This record presents the single question whether an ordinance of 
the city imposing a license or tax of two per cent on the premiums 
received or contracted to be received, on all foreign insurance com- 
panies doing business in the city, is valid and legally authorized. The 
charter is special, and contains this provision : 
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“The city counsel shall have power, within the jurisdiction of the 
city, by ordinance, to license, tax, and regulate merchants, commis- 
sion merchants, inn-keepers, brokers, money-brokers, insurance bro- 
kers, and auctioneers,” etc. Also, by section 5, of the amendment to 
the charter of 1859, it is provided : “that, in addition to the powers 
conferred by the charter of said city, the city counsel shall have pow- 
er, within the jurisdiction of said city, by ordinance, first, to regulate 
agencies of all insurance companies, and to license, tax, and regulate 
agents of all such insurance companies doing business in said city,” 
etc. Private Laws, 1859, p. 269. 

The ordinance adopted under these provisions, of which complaint 
is made, provides that all corporations, companies, or associations not 
incorporated under the laws of this State, engaged in the city in 
effecting life or fire insurance, shall pay to the city treasurer the 
sum of two dollars upon the $100, and at that rate upon the amount 
of all premiums during the half year ending on the first day of Jan- 
uary and July, which shall be received or agreed to be paid for in- 
surance effected in the city, which rates when collected, shall be set 
apart for the support and maintenance of the fire department of the 
city ; that every acting agent of such incorporations, etc., shall, on or 
before the fifteenth day of February, 1875, and on the fifteenth days 
of January and July thereafter, render to the city comptroller a full, 
true and just account, verified by his oath, of all premiums which, 
during the half year ending on such days preceding such report, shall 
have been received for premiums or which have been agreed to be 
paid for or on behalf of such corporation, ete., and such agent shall 
pay to the city treasurer the amount with which such company shall 
be so chargeable under the ordinance, and if such agent shall fail, as 
required by the ordinance, to make such report, or if the sum shall 
remain unpaid after the date it is required to be paid, the agent is 
rendered liable to a penalty of $200, which may be enforced by fine 
and imprisonment, by suit, etc. 

A suit was brought, before a justice of the peace, against appellant, 
to recover the penalty for refusing to make the report and pay the 
percentage on policies, as required by the ordinance. The justice of 
the peace rendered a judgment in favor of the city, for $200 and 
costs. Defendant perfected an appeal to the Circuit Court, where, 
on a trial de novo, a like judgment was rendered. Defendant ap- 
pealed from that judgment to the appellate court, where the judg- 
ment of the Circuit Court was affirmed, and the case comes to this 
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court on appeal, by a certificate under the statute, by a majority of 
the judges of that court, and a reversal is asked. 

It is urged that the thirtieth section of chapter 73 Rev. Stat., 1874, 
controls this power of charging a license fee to foreign insurance 
companies ; that it is repugnant to, and repeals the provisions of the 
charter authorizing a tax or fee for a license. It provides that their 
net income shall be returned to the assessor for general taxation, and 
at the same rate as other property, and to be in lieu of all town and 
municipal licenses, and it repeals all laws inconsistent therewith. 
But it contains this provision : 

“That the provision of this section shall not ne construed to pro- 
hibit cities having an organized fire department from levying a tax» 
or license fee, not exceeding two per cent, in accordance with the 
provisions of their respective charters, on said gross receipts, to be 
applied exclusively to the support of the fire department of such 
city.” 

Independent of this provision of the insurance law, there would be 
no limit to the power of the city to impose fees for a license on in- 
surance companies, unless it might be the ordinance imposing the 
same should be reasonable ; but that question is not before us for 
discussion. But this section operates as a limitation on the power of 
the city to impose more than two per cent on the receipts of their 
agents. 

It is urged that, as this section requires all such companies to make 
a net return of their receipts for taxation in the same manner and at 
the same rate that other personal property is subject, that if this two 
per cent is allowed to be collected it would be double taxation. We 
fail to see that such is the fact. A person who, for a large sum, pro- 
cures a license.to sell liquors, and also pays a tax on his stock of li- 
quors and furniture, is not doubly taxed. He pays for the privilege 
of carrying on his business, and then pays a tax on his property. So 
of a person keeping a billiard saloon, an auctioneer, a peddler, and 
many other callings. The mere fact that they pay a tax on the pro- 
perty invested in the business does not exempt them from procuring 
a license, and paying for the privilege of pursuing the particular 
business. Foreign corporations are only permitted to do business 
in this State by comity or consent expressed or implied. The gen- 
eral assembly has the power to impose such burdens, terms, or con- 
ditions as it may choose, on such bodies, before they can do any busi- 
ness in the State ; or may prohibit it therefrom altogether. It is the 
sole judge of whether,or not they may do business in the State, and 
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if permitted to prescribe the terms, and they, by this charter and the 
thirtieth section of the insurance law, have, in this respect, imposed 
the conditions on which they may effect insurance in cities acting un- 
der charters and maintaining a fire department, the two per cent on 
the receipts of these companies is fixed as the maximum of the fee 
or charge authorized to be received for a license to transact business 
in the city ; and this is not a tax, nor is it in the nature of a tax. It 
is the fee or sum paid for a license. It is only a mode of ascertain- 
ing the amount of the fee. The city could have fixed it at a gross 
sum, if that sum had not exceeded the two per cent on receipts, or it 
may be that a fee or specified sum might have been charged on each 
policy, under the same limitations. In this class of business no one 
can say, with any degree of certainty, what will be the extent of the 
business transacted for any succeeding year, or half year ; and hence 
a uniform fee would operate unequally on the different companies, as 
their business would not be uniform as compared with each other or 
even in the same companies for different periods. Hence, ascertain- 
ing the amount of business done for each six months, and the fee 
thus paid, was regarded as more equal and just than to fix a uniform 
fee for the license. This is the mode adopted by the one hundred 
and tenth section of the general law incorporating “cities, villages 
and towns.” And this ordinance is, in this respect, in strict conform- 
ity to that section, and thus pursues the legislative expression of 
what is fair equal and just in such cases. 

We are, therefore, clearly of the opinion that this section does not 
deprive the city of the power to charge this fee for a license, but, on 
the contrary, secures to it that right within the limits that the 
charge, fee or sum, shall not exceed the amount of 2 per cent on the 
receipts of such companies. It is also claimed that as such compa- 
nies are only required to return the net receipts of their agencies, 
the words “said gross receipts,” as used in the proviso in the thirti- 
eth section of the insurance act should be read, “said net receipts ;” 
that otherwise there is nothjpg for the word “said” to refer to as an 
antecedent. If, to give the meaning of the General Assembly force, 
we are compelled to reject one of these words and substitute an- 
other, then it should be that which best effectuates the legislative in- 
tention. If we should reject the word “ gross,” and substitute the 
word “net,” then the word “said” would refer to the net receipts 
mentioned in the preceding portion of the section. But, suppose 
we reject the word “said,” and substitute “the,” then the result 
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would be entirely different, and leave the gross receipts upon which 
to estimate the fee. 

When we consider that the previous portion of the section was for 
the purpose of taxation, and the proviso for the purpose of fixing a 
maximum fee for a license, it is apparrent that the two provisions 
have no necessary connection. They relate to difterent and dissimi- 
lar purposes. The proviso, to effectuate its object, might have said 
such fees should not exceed $100, or any other sum as the price 
charged, or it might have fixed a specific sum that should be paid 
for a license ; or that body had the power to say that the fee should 
not exceed 3, 4, 5, or other per cent on either the net or gross re- 
ceipts of the agency. This proviso seems to have been intended to 
limit and restrain more extensive powers granted by special charters 
to various cities in the State. It had no reference to taxation. We 
must, therefore, look in giving a construction to this clause to the 
object in view of the lawmakers. We think the fair construction of 
the proviso requires it to be read as if written “on the gross ” re- 
ceipts, ete. 

The case of Van Iningen vs. Chicago, 61 Ill, 31, holds that the 
thirtieth section of the insurance law repeals so much of the fifth 
section of chapter 8 of the charter of the city of Chicago as was in 
conflict with it, and it was held that the provisions as to the returns 
required to be made by the agent were repugnant to each other. 
And it failed to appear that the city maintained a fire department ; 
but if proof of that fact were made, it might bring the case within 
the saving proviso of section 30. This was said to exclude the in- 
ference that it was held that a case properly made would not be en- 
forced under the proviso, and to exclude the conclusion that the levy 
could only be made on a return of the net receipts. 

The 2 per cent sued for in that case was on receipts which had ac- 
crued before the law of 1869, containing the thirtieth section, took 
effect, and the question was, whether an assessment should be made 
under the provisions of the charter, or the return and assessment 
should be required to be made under this thirtieth section, and it 
was held that until the time expired for the return, and the amount 
due the city was ascertained under the thirtieth section, the right 
was inchoate, and must be perfected and become vested in the man- 
ner prescribed by the insurance law, and not by the provisions of the 
city charter. The question was not before the court whether the 
amount should be determined on the net or gross receipts, and con- 
sequently was not considered by this court in that case. Here, the 





366 Report of Decisions. [ May, 


ordinance is in strict compliance with that section, and the amount 
is required to be fixed under the proviso, and is, therefore, in con- 
formity with the law. 

It is, however, urged that this is a tax, and being such, the law au- 
thorizing its imposition is repugnant to our present constitution. In 
the case of the People vs. Thurbee, 13 Ill, 554, the same question 
was before the court, and it was held not to be a tax, but a sum 
paid by foreign insurance companies for a license or privilege of do- 
ing an insurance business in the State. It was said: “This is not a 
tax upon property, but is a burden upon the agent for the right of 
exercising a franchise or privilege, which the Legislature would have 
the right to withhold or inhibit altogether, and the amount of pre- 
miums charged is merely used as a mode of computing the amount 
to be paid for the exercise of a privilege. The Legislature might 
have adopted as a mode of computing the amount of the value of 
the property insured, and, in that event, it could hardly be said to 
be a tax on that property, or the mode of computation might have 
been the number of policies issued or risks taken, without regard to 
the premiums charged ; and then what would the tax have been up- 
on? It will be observed that the law in question only applies to 
agents of foreign insurance companies, and it would be strange in- 
deed if the Legislature had not the power to prescribe the terms 
upon which foreign corporations should be permitted to come into 
this State and carry on their business, or even to prohibit them alto- 
gether.” 

In that case it was urged that the authority to levy 3 per cent on 
the amount of the premiums charged by the agent violated the con- 
stitutional rule of uniformity in taxation. But it was held not to be 
a tax, but a sum paid for a license to transact the business of these 
foreign corporations in the State ; that it was a license, although no 
written permit or license was required to be issued, and it was held, 
as it was not a tax, that the law in nowise infringed the constitution. 
To the same effect is the case of Ill. Mut. Fire Ins. Co. vs. City of 
Peoria, 29 Ill, 180, and the case of East St. Louis vs. Wehrung, 46 
IL, 392, holds that the sum paid for a license is not a tax, and is not 
subject to the rule of uniformity, The same doctrine was held in 
the case of Ducat vs. City of Chicago, 61 Ill, 172. These cases, we 
think, fully settle the doctrine that this burden is not a tax, and is 
not governed by the rules of taxation. But it is said these cases all 
arose nnder the constitution of 1848, and that the first section of 
Article 9 of our present constitution has changed the rule. The 
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two sections are substantially the same. The second section of Ar- 
ticle 9, of the constitution of 1848, provides for the levying of a tax 
by valuation, and so does that of 1870. The former authorizes the 
General Assembly to tax peddlers, ete, * * * * * and per- 
sons exercising franchises and privileges in such manner as they shall 
from time to time direct. That of 1870 has the same provision ex- 
pressed in this manner: “But the General Assembly shall have 
power to tax peddlers, * * * insurance business, * * * * 
persons or corporations owning or issuing franchises and privileges, 
in such manner as it shall from time to time direct by general law, 
uniform as to the class upon which it operates.” 

Thus it is seen, even as to taxation the two organic laws are sub- 
stantially the same. But we have seen this burden is not a tax ; and 
the first section relates only to taxes. But even if it did, the thir- 
tieth section of the insurance law is general, and operates uniformly 
on the class to which it applies. It only applies to cities that main- 
tain a fire department ; and it undeniably applies uniformly to all, 
making no exceptions in favor of or against any one of them. Nor 
does the ninth section of Article 9, conflict with this law. That sec- 
tion only relates to special or uniform taxation for corporate pur- 
poses in municipalities. It has no reference to licenses or license 
fees. 

We are, therefore, clearly of the opinion that the charter, the thir- 
tieth section of the insurance law and the city ordinance are consti- 
tutional, and conferred on the city the power to sue for and recover 
the penalty. This is the view presented by the case of Hughes vs. 
City of Cairo, (unreported, June 3, 1879,) and the judgment of the 
Appellate Court must be affirmed. 

Judgment affirmed. 
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SUPREME COURT OF MISSOURI. 


Apri Term, 1879. 


Appeal from St. Louis Court of Appeals. 


HANLEY 
vs. 


LIFE ASSOCIATION OF America, Appellant. 


If a life insurance company by its course of dealing with a policy-holder leads him 
to believe that the strict terms of the policy touching the prompt payment of 
premiums will not be insisted on, and he dies without having paid the pre- 
mium, and before any forfeiture or commutation has been declared, the com- 
pany cannot, afterwards, treat the policy as forfeited or commuted. 


If a party is aware that two or more persons know facts important to be proved by 
him, and goes to trial without calling them as witnesses, and afterwards dis- 
covers another person who could have testified to the same facts, he cannot 
have a new trial on the ground of newly discovered evideuce, 


Suit by Eliza Hanley, widow of Wm. Hanley, deceased, on a pol- 
icy of insurance in the defendant company for $10,000, insuring the 
life of said Wm. Hanley for the term of fifty-two years. The policy 
was issued February Ist, 1870, and deceased. died November 17th, 
1872. Deceased was secretary of the defendant company during this 
time. The policy contained the following clause : “If, after having 
received two or more annual premiums, the said assured shall fail to 
make payment of any other premium when due, or if he shall fail 
to pay the interest or any lien which may exist against this policy, 
and in either of such cases, this policy shall, by virtue of such failure 
to pay, become a paid-up policy for a sum equal only to as many fifty- 
second parts of the sum hereby insured as there shall have been an- 
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nual premiums paid ; such commuted policy being subject to allthe 
conditions, liens and liabilities of this policy.” 

The company defended on the ground that the premium due Au- 
gust 1st, 1872, had never been paid, in consequence of which, the 
policy had become commuted under this clause ; and that plaintiff 
had received the full amount due as upon a commuted policy, and 
had given the company a receipt in full. To this plaintiff replied 
that defendant had, by its course of dealing with deceased, waived 
the benefit of this clause and precluded itself from taking advantage 
of it, and that the receipt had been given by her without any inten- 
tion of discharging the company, and if it was a receipt in full she 
had been led to sign it in ignorance and by the misrepresentations 
of the officers of the company. 

The evidence given at the trial tended to show that deceased had 
paid his premiums as follows : The first premium February 4th, 1870. 
The next premium was due the next August, and was paid the day 
before it became due. The next premium was due February Ist, 
1871. He gave a note at two months for that. That note was paid 
April 29th, a day or two before it was due. The next premium was 
due August Ist, 1871. For this also he gave a note, which he paid 
December 5th, 1871. The next premium was due February 1st, 1872, 
and was paid on that date. The next premium was due August Ist, 
1872, and was not paid. There was evidence to show that after that 
date the proper officer of the company called upon deceased fer pay- 
ment, and told him he could give a note for the amount, but he de- 
clined, and when reminded that his policy would have to be reported 
as lapsed, he replied he was aware of the rules ; that at another time 
when informed by the assistant secretary of the company that his 
policy had been handed to him as lapsed, and asked if he wanted it 
marked off just then, he said: “Don’t mark it off just now.” That 
in point of fact it never was marked off until after his death ; that 
Hanley had told plaintiff he did not consider the policy lapsed ; that, 
however, the practice of marking off policies was a mere matter of 
convenience in book-keeping ; that as soon as a renewal receipt for a 
premium was transferred to the assistant secretary it was considered 
by the company as canceled, and that fact was well known to Hanley 
as secretary of the company ; and that the renewal receipt for the 
premium due August Ist, 1872, on his policy was. so transferred to 
the assistant secretary. 

The court instructed the jury as follows: 1. If the jury are satis- 


fied from the evidence that it had not been the practice of the defen- 
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dant to exact prompt payment of premiums when due ; that it had 
allowed premiums to remain several days or weeks after they became 
due, and then accepted payment of the same, these are facts from 
which the jury may find that the defendant waived a literal compli- 
ance with the condition as to punctual payment. 2. If the defen- 
dant gave to William Hanley credit on the payment of the last pre- 
mium, or if they extended the time of such payment, and acted in 
such a manner in reference to the policy as to lead said Hanley to 
believe that he was still insured, this constitutes a waiver by the de- 
fendant of the condition of the policy as to prompt payment of the 
premium. There was a verdict and judgment for plaintiff, and de- 
fendant appealed. 


lnwin Z. Surru, for Appellant. 
Parrison & Dootry, for Respondent. 


Henry, J. 

There was evidence on the part of plaintiff that defendant waived 
prompt payment of the semi-annual premium due August Ist, 1872 ; 
that no forfeiture of the policy for non-payment thereof was declared, 
nor any act of the company or entry on their books, treating the 
policy as a commuted policy, was done or made prior to Hanley’s 
death ; that when plaintiff executed the receipt in full of all demands 
on account of the policy, she did it in ignorance of her rights. It 
was also shown that on several occasions, when previous semi-annual 
_ payments became due, Hanley was indulged by the company and 
permitted to make the payments after they became due, defendant 
having taken no step to declare the policy forfeited or commuted. 
If it was the intention of the company rigidly to enforce against 
Hanley the provisions of the policy in regard to the non-payment of 
the semi-annual premium due August Ist, 1872, it was their duty, 
and fair dealing required them, to notify him of such purpose. 
They neither notified him nor made any entry on their books or on 
the policy, then in their possession as collateral security for loans to 
Hanley, that it had become and would be treated as a commuted 
policy ; and considering their conduct and course of dealing with re- 
spect to prior semi-annual premiums, it would be tolerating gross in- 
justice to allow the defence relied upcn. The instructions given by 
the court embodied these views, which are fully sustained by the au- 
thorities. Thompson vs. St. Louis Mutual Life Ins. Co.,:52 Mo., 
469 ; Pelkington vs. National Ins. Co., 55 Mo., 173; Bouton vs. 
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American Mutual Life Ins. Co., 25 Conn., 542 ; White vs. Conn. Ins. 
Co., 120 Mass., 330 ; Meyer vs. Knickerbocker Life Ins. Co., 51 How., 
967 ; Illinois Fire Ins. Co. vs. Stanton, 57 Ill, 354. The provision 
in the policy was inserted for the benefit of the company, which 
could waive a strict compliance as well by any other act indicating 
such an intention as by a formal, written instrument to that effect. 
The motion for a new trial, on the ground of newly discovered ey- 
idence, was properly overruled. McHatton, whose affidavit. accom- 
panies the motion for a new trial, stated therein a conversation he 
had with Hanley, which would have been very material evidence for 
the defence ; but the same gentleman on behalf of plaintiff, made a 
counter affidavit, stating that he had communicated to Mr. Hough, 
(the president of the company,) previous to the summer of 1876, and 
before the trial of the cause, the conversation he had with Hanley. 
Mr. Harvey also made an affidavit, filed with defendant’s motion, in 
which he stated a conversation he had with Hanley, in substance the 
same as that disclosed by Mr. McHatton. Although Mr. Hough nor 
any of the defendant’s officers, knew what Mr. Harvey would have 
testified to, and conceding that they had used proper diligence, so 
far as Harvey was concerned, yet Mr. Hough was advised before the 
trial, that the same facts substantially, which Harvey would have tes- 
tified to, could have been established by the testimony of McHatton ; 
they did not seem to think the evidence important to the defence, 
for McHatton was subpoenaed as a witness, and that defendant after- 
wards discovered that Mr. Harvey knew the same facts, certainly 
will not entitle the defendant to a new trial any more than if McHat- 
ton had been called and testified to the conversation, and it had af- 
terwards come to the knowledge of defendant that Harvey could 
have testified to a similar conversation, it would then have been cu- 
mulative evidence. If a party is aware that if one or more persons 
know facts important to be proved by him, and go to trial without 
calling such persons as witnesses, and afterwards discover another 
person who could have testified to the same fact, a motion for a new 
trial on such ground could not be sustained except in violation of all 
principle and precedents. All concurring, the judgment is affirmed. 
Affirmed. 





Report of Decisions. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


Marca Trrm,!1878. 


COLEMAN’S Apw’r. 
vs. 


PIEDMONT AND ARLINGTON LIFE INS. CO.* 


The policy provided that if the premiums payable every three months, should not 
be paid on the days mentioned therein,*it should cease. The local agent 
through whom the insurance was effected, had verbal instructions from the 
company to accept overdue payments provided he saw no change in the health 
of the insured, and to give the receipt which was usually sent to him by the 
company inadvance. But in this case the agent had accepted a note of insured 

| payable to himself for the first premium, consequently the policy was not re- 
ported to the company until some time after, and no receipt had been forward- 
ed when the second premium past-due was tendered, the agent declining to 
accept it until he had obtained the receipt. The receipt was subsequently 
obtained by him, after informing the company of allthe facts, but he failed to 
notify the insured whom he met, and the insured though going to the place of 
the company’s home office neglected to settle the over-due premium. Shortly 
after the insured suddenly died. 

Held, that the failure of the agent to possess the receipt when the over-due]premium 
was tendered was the fault of the insured, in giving a note for the former pre- 
mium, payable in cash. 


Held, that the policy was forfeitéd upon failure to pay the premium when due, and 
not having been reinstated by subsequent paymeut, was void. 


Held, that the conduct of the agent was not a waiver of such payment. 
Judgment affirmed. 


Dantet & Joun Howarn, for Appellant. 
Nezson & Casey, for Appellee. 


Borss, J. 
The policy upon which this action was brought, was dated and is- 
sued on the 30th day of September, 1869. According to its terms, 


* Decision rendered April 25, 1878. ; 
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the consideration for the insurance was a specified sum of money ac- 
knowledged to have been paid by the insured, and a like sum to be 
paid on the 30th day of December, 1869, and every three months 
thereafter during the continuance of the policy. By express provi- 
sion, the cash payment was to continue the policy in force until the 
said 30th day of December, 1869, and as to the payment to be made 
on that day and subsequently, the policy speaks this language: “In 
case the said party contracting for this assurance shall not pay the 
said premium on or before the several days hereinbefore mentioned 
for the payment thereof, then, and in every such case, the said com- 
pany shall not be liable for the payment of the sum assured or any 
‘part thereof, and this policy shall cease and determine.” 

It is not pretended that the premium which became due and pay- 
able on the 30th day of December, 1869, was paid on that day or at 
any previous time. It is admitted that it was not so paid ; but it is 
contended by the plaintiffs counsel that the provision of the policy 
before recited was waived by the defendant, and this action is 
grounded on such alleged waiver. It is true one count, (the third,) 
in the declaration alleges tender of payment of the premium on the 
day it was payable according to the tenor of the policy, and the re- 
fusal of the defendant’s agent to accept the premium when so tend- 
ered, but there was no evidence whatever to support the allegation. 
The other counts are based wholly on the ground of the waiver 
aforesaid, alleged in one form or another. So that the whole con- 
tention in the court below was confined to the question of waiver. 

Besides the policy of insurance, the bill of exceptions sets out the 
testimony of the defendant’s agent, Chandler, who was examined as 
a witness on behalf of the plaintiff, and also contains a statement of 
certain facts proved by the defendant, which will be noticed in the 
proper connection. 

It seems that Chandler was the local agent of the defendant, with 
his office at Bowling Green, in Caroline County, where Coleman ef- 
fected with him the insurance evidenced by the policy in this case, 
and also a further insurance by another policy not the subject of 
controversy. According to his statement, he had verbal instruc- 
tions from the defendant company to receive the premiums on poli- 
cies effected by him, past due and unpaid, when payment thereof was 
tendered, provided he saw no change in the health of the assured, 
and to pass to the assured such receipts of the company as are de- 
scribed in the notice endorsed on the policy, and it was the usage of 
the company, as he says, to furnish such receipts to the agent in ad- 
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vance of the time when the premiums fell due, to enable him to re- 
ceive the premiums when payment should be tendered. The com- 
pany furnished him in advance with a receipt for the premium to be 
paid on one of the policies aforesaid held by Coleman, but did not 
furnish him with a receipt for the premium to be paid on the policy 
in suit on the 30th day of December, 1869. The reason assigned for 
the failure to furnish the last named receipt, was that when Cole- 
man obtained the policy in suit he did not pay the cash premium, 
and the agent took his note therefor, payuble to himself, and delayed 
reporting the policy to the company at its home office in Richmond, 
until the premium should be paid.. He, however, settled with the 
company for this premium on the 31st day of December, 1869, but 
as the policy was not reported in writing to the home office before 
that time, the company had no guide by which to make out the re- 
ceipt, and therefore failed to send it to him. 

Early in January, 1870, Chandler was at Coleman’s house, (which 
was in Caroline,) on a social visit, not on business, and Coleman then 
expressed a wish to pay the premiums on both policies, which, he 
said, he belived were both past due, but Chandler expressed a differ- 
ent opinion, and nothing was then done towards payment. On the 
29th day of the same month, (January,) Coleman came to the office 
at Bowling Green, and tendered to Chandler payment of the pre- 
miums on both policies. Chandler received payment of the pre- 
faium which was past due on one of the policies, (not the one in suit,) 
but refused to receive payment of the premium due the 31st day of 
December preceding on the policy in suit, because he had not the 
requisite receipt for the money, and {so informed Chandler at the 
time, and told him further that he would write and procure a proper 
receipt from the company, and when obtained he would receive the 
money, and pass him the receipt. On the 10th of the next month, 
(February,) Chandler went to the office of the company at Rich- 
mond, informed the company of the tender to him of the premium as 
aforesaid, his refusal to receive it, and his reason for the refusal ; and 
the company then furnished him with the receipt, which he took 
with him to Caroline, where he saw Coleman on the 12th of the 
same month, and saw no change in his health ; but he omitted to in- 
form Coleman that he had the receipt, or to apply to him for the 
payment of the premium. Coleman died suddenly in Richmond on 
the 20th day of that month, (February.) Chandler was agent for 
the company until Coleman’s death and afterwards. 

It is certified in the bill of exceptions, as proved by the defendant, 
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that between the 30th day of December, 1869, and the day on which 
Coleman died, he had been in Richmond on several occasions, and 
that he could have paid the premium on the day it became due or at 
any time at the office in Richmond ; that the agent, Chandler, after 
seeing Coleman in Caroline, as before stated, met him at the Capitol 
in the City of Richmond a few days before his death, but neither he 
nor Chandler alluded to the premium or receipt ; that at that time, 
Chandler thought Coleman’s health was affected, so that he would 
not then have accepted the premium had it been then tendered ; that 
Coleman, during the month in which he died, for several days before 
his death, had been in Richmond, attending to business, when he 
could have tendered the premium at the office of the company there 
but did not do so ; and that the premium was unpaid at his death. 
Looking to the provisions of the policy and the parol evidence in 
the case, of which I have given a very full statement, I think there 
can be no doubt that the policy ceased to be binding on the com- 
pany by the default of Coleman in the payment at maturity of the 
premium due on the 3lst day of December, 1869. So that, if he had 
died the day after, there could have been no pretext for a recovery. 
The evidence,‘ however, tends to show, that under the usages of the 
company and the instructions to its agents, he might, notwithstand- 
ing his default, have had the policy revived or reinstated by paying 
the premium past due, his health being unchanged, and obtaining 
the usual receipt. 

But unfortunately he neglected to make the payment and obtain 
the receipt. It is true, that on one occasion he tendered the amount 
of the premium to the agent, but the latter refused to receive it, for 
the reason that he had no receipt of the company for it, without 
which he had no authority to receive payment. The absence of the 
receipt when the money was tendered was Coleman’s own fault. 

If he had paid the cash premium, as the policy required, instead 
of giving his note to the agent for it, his policy would have been re- 
ported at once to the company, and the usual receipt for the premium 
to become due on the 31st day of December would have been for- 
warded to the agent, as was the custom, in advance. When he en- 
gaged Chandler to apply to the company for the receipt, and upon 
such application, the receipt was furnished to Chandler, it was au- 
thority from the company to him to deliver the receipt to Coleman 
whenever he paid the premium. It was the duty of Coleman to make 
payment and apply for the receipt. He never did it, although he 
saw Chandler several times after the latter had obtained the receipt 
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from the company. Besides, he might have paid the premium at the 
office of the company in Richmond, where he had been on several 
occasions, but he never offered to make payment there. 

Such being the state of the proof, it seems to me that the Circuit 
Court did not err in refusing to give to the jury the instructions 
asked for by the plaintiff, and in giving the instruction following: 
“Tn this action, the plaintiff can only. recover under the first count 
of the declaration. If the jury believe from the evidence that the 
defendant, after knowledge of Judge Coleman’s default in payment 
of the premium due December 30, 1869, and of his tender to Mr. 
Chandler, some time thereafter, to pay the same, and of Chandler's 
refusal to receive it, in consequence of not having received from the 
company the necessary receipt, did deliver to him such receipt, and 
authorize its delivery to Judge Coleman, upon his payment of the 
said premium, but that Judge Coleman never did during his life pay 
the said premium, they are instructed that they should find a verdict 
for the defendant.” 

Whether, in any case, the facts and circumstances relied upon to 
establish a waiver, are proved by the evidence, is a question for the 
jury ; but whether those facts and circumstances, when proved, 
amount to a waiver, is a question of law for the court. 

The judge, by his instruction, in effect declared, that the facts 
therein hypothetically stated did not amount to a waiver or in other 
words, that under the circumstances supposed, payment by Coleman 
was necessary to give effect to the policy. 

It was probably against the proposition of law declared in the in- 
struction, that the plaintiffs counsel was directing his argument be- 
fore the jury, when he was stopped by the judge, and to which ac- 
tion the counsel excepted. However that may be, if in so doing, the 
judge committed an error, it was not such error as calls for a rever- 
sal of the judgment in this case. 

For if the instruction was proper, as it seems to me it was, the ac- 
tion of the court, although it may have been erroneous in stopping 
the counsel in the argument he was addressing to the jury, was not 
to the plaintiffs prejudice ; as it is difficult to see how the jury, upon 
the evidence, under the instruction given, could have found a verdict 
for the plaintiff. The principles of law applicable to this case are 
familiar, and I have therefore deemed it unnecessary to cite authori- 
ties in support of them. I am of opinion to affirm the judgment of 
the court below. 





Northwestern Life Ins. Co. vs. Gridley. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1879. 


Error to the Circuit Court of United States, Eastern District of N. Y. 


NORTHWESTERN MUTUAL LIFE INS. CO., 
Plaintiff in Error. 


US. 


MARY L. GRIDLEY. 


The application was made the basis of the contract, and any untrue or fraudulent 
answers or suppression of facts material to the risk, forfeited the policy. To 
the question whether members of the family had been afflicted with consump- 
tion, scrofula, etc., or any other hereditary disease, the applicant answered : 
‘* No, except one brother tempoarily insane six months since. Cause, domes- 
tic and financial troubles, followed by hard drinking and excessive use of opium 
and morphine. Recovery followed reformed habits. No hereditary taint of 
any kind in family on either side of house to my kuowledge.”’ 

It was proved that an uncle of the assured was insane for more than a year pre- 
ceding his death, and died in the asylum upwards of twenty years before the 
application was made. 

Ileld, that the rule of statutory construction that a thing which is within the inten- 
tion, is as much within the statute as ifit were within the letter, and « thing 
within the letter is not within the statute unless it be within the intention is 
equally appl cable to all written instruments. 

Held, that if the insanity were not hereditary it was not material to the risk, and 
the falsity of a voluntary statement regarding it did not affect the policy. In 
order to a forfeiture, it was necessary to show that the insanity was hereditary, 
and was known to be so by the applicant. 


Judgment affirmed. 


Swayne, J. 
This is an action upon a policy of insurance insuring the life of 
Fayette R. Gridley in the sum of $10,000, for the benefit of his wife, 
the defendant in error. 
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The policy sets forth that it was issued “in consideration of the 
representations made in the application therefor and of the premium,” 
etc.. It sets forth further, that “if any of the statements or declara- 
tions in the application for this policy, and upon the faith of which 
it is issued, shall be found in any material respect untrue, then * * * 
this policy shall be null and void.” 

The application was signed by the assured in behalf of himself and 
his wife. The first clause is as follows : “ An answer to each of the 
following questions is required from persons proposing to effect in- 
surance in this company, which answers form the basis of this con- 
tract.” It concluded with the declaration “that the above are the 
applicant’s own fair and true answers to the foregoing questions. * 

* * And it is hereby agreed that these statements with this de- 
claration shall form the basis of the contract for assurance, and that 
any untrue or fraudulent answers—any suppression of facts in regard 
to the person’s health, habits, or cireumstances—material to the risk 
* * * shall vitiate the policy and forfeit all payments made there- 


” 


on. 


‘ 


The application contained, among others, the following question : 

“ Have the person’s (whose life is to be assured) parents, uncles, 
aunts, brothers, or sisters been afflicted with consumption, scrofula, 
insanity, epilepsy, disease of the heart, or any other hereditary dis- 
ease?” The applicant answered: “No; except one brother tem- 
porarily insane six months since. Cause, domestic and financial 
troubles, followed by hard drinking and excessive use of opium and 
morphine. Recovery followed reformed habits. No hereditary taint 
of any kind in family on either side of house, to my knowledge.” 

It was proved on behalf of the company that Abraham Gridley, an 
uncle of the assured, was insane for more than a year preceding his 
death, and that he died in the Bloomingdale Insane Asylum upwards 
of twenty years before the application for the insurance here in ques- 
tion was made. 

The testimony being closed, the counsel for the company asked the 
court to instruct the jury to find a verdict for the defendant. This 
was refused, and the defendant excepted. The court thereupon in- 
structed the jury to return a verdict for the plaintiff. The defendant 
again excepted. 

The jury found as directed. 

The only question argued before us, is whether the court erred in 
instructing the jury to find for the plaintiff. The solution of that 
question depends upon the construction and effect to be given to the 
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interrogatory and the answer to which our attention was called by 
the counsel for the plaintiff in error. 

It isa recognized rule in the construction of statutes, that “a 
thing which is within the intention of a statute, is as much within the 
statute as if it were within the letter ; and a thing which is within 
the letter of the statute, is not within the statute unless it be within 
the intention of the makers.”—-People vs. Utica Ins. Co.,15 J. R., 
381. 

This proposition is equally applicable to other written instruments. 
The object of all symbols is to convey the meaning of those who use 
them, and when that can be ascertained, it is conclusive. The intent 
of the law makers is the law, and here the intent of the parties is the 
contract. 

It was material to the risk, and hence important to the insurers, to 
know whether either of the maladies named or any serious malady 
not named was hereditary in the family of the applicant. If the 
question were answered in the affirmative, it might be a reason for 
declining to issue the policy. On the other hand, if either of such 
maladies existed in a member of the family other than the applicant, 
but was not hereditary, and on the contrary existed, according to the 
family history, for the first time in the person affected, and in that 
case was the effect of known contemporaneous causes, then it was 
not material to the risk, was of no interest to insurers, and it is fairly 
to be presumed they did not care to be advised upon the subject. 

This may be illustrated by the case of insanity mentioned in the 
answer of the applicant. He says his brother was afflicted in that 
way. “Causes, domestic and financial troubles, followed by hard- 
drinking and excessive use of opium and morphine.” He adds: 
“Recovery followed reformed habits.” This explanation took the 
subject wholly out of the scope and purpose of the enquiry by the 
company and made it, as it were, res inter alios acta. 

The last sentence of the answer is, “No hereditary taint on either 
side of the house, to my knowledge.” 

The affirmation was restricted and narrowed down to what the ap- 
plicant himself personally knew touching the subject. It has this ex- 
tent ; no more. 

The company might have refused to insure unless the qualification 
were withdrawn. Having failed to do this, such is the contract of 
the parties. 

To make out the defence sought to be established by the insurers, 
three things were, therefore, necessary to be shown : 
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That the alleged insanity of the uncle had existed ; 

That it was hereditary ; and 

That it was known to the applicant when he answered the ques- 
tion. 

The first point was clearly proved. 

In relation to the second and third, there was no proof what- 
ever. 

What was proved, without what was not proved, was of no ac- 
count. 

The defence, therefore, wholly failed. 

It follows that the instruction complained of was properly given. 

The subject of questions and answers in cases like this was fully 
considered by this court in National Bank vs. Ins. Co., 95 U. S., 683, 

It is unnecessary to go over the same ground again or to add any- 
thing to what is there said. 

The judgment of the Circuit Court is affirmed. 





Gratton vs. Metropolitan Life Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


PETER GRATTAN, Ex’r,, erc., Respondent, 
vs. 


METROPOLITAN LIFE INS. CO., Appellant.* 


A refusal by the company to furnish blank forms of proofs of death on the ground 
that the policy was void and no claim under it would be recognized, is a waiver 
of such proofs. 


The application required full particulars regarding the occupation, and it was 
given as **soda-water maker,’’ and in the portion entitled medical examiner’s 
certificate, the same statement was made, and farther on that the occupation 
was that of selling soda-water. 


Held, that there was no inconsistency in the statements. By trade a maker of 
soda-water, the applicant was also engaged in vending it. The answers could 
not mislead, and were neither false nor fraudulent. 


An answer in the application regarding the death of a sister, gave the cause of 
death as unknown, but it appeared that it had been erroneously filled by med- 
ical examiner in obedience to instructions from the company. 

Held, that his act was that of the company, and the latter was estopped from al- 
leging the falsity of the answer. ‘ 

Where fraud and breach of warranty are set up by the company to defeat the 
claim, evidence in reply which is proper in a court of equity, is proper in law 
under a system which secures the union of legal and equitable remedies. 

Where the relation of physician and patient are shown to have existed, the physi- 
cian is absolutely prohibited by statute in New York from revealing facts dis- 
closed to him concerning the disease of the patient obtained in any way 
through such relation ; nor are his lips unsealed by the subsequent death of the 
patient, though the same facts might have become known to him through ob- 
servations made after the decease. 

The testimony of one not qualified to speak as an expert concerning the character 
of a disease calling for expert testimony may be properly excluded. 

Judgment affirmed. 


Mr. Arnoux, for Appellant. 
Mr. Ruopes, for Respondent. 


* Decided March 9, 1880. 





Report of Decisions. [ Vay, 


Danrortn, J. 

By the terms of the policy the defendant was required to pay the 
amount of the insurance “in sixty days after receipt and acceptance 
of proofs of the death of the insured.” As to the manner and form 
of proof, and the time within which, and the person by whom an op- 
portunity should be given to the company to accept and receive the 
“ proofs,” the policy is silent. It appeared, however, upon the trial, 
by the evidence of the defendant’s officers, that the company was 
provided with blanks for such proof, and that it was their custom 
upon the death of an insured person to send these blanks to his rep- 
resentative or for his use to the local agent; that the life insured 
died on the eighth of November, 1876, at Troy, and immediately 
thereafter the plaintiff applied to the local agent in that city for the 
proper blanks, and he, on the eleventh day of that month, after hay- 
ing seen the dead body of the insured, wrote to the defendant in- 
forming it of that fact, of the plaintiff's application to him for 
blanks, and requesting it to furnish them in order that the usual 
proofs of death might be made. A similar application was made by 
the plaintiff through his attorneys, but in both instances the defend- 
ant declined to furnish the blanks “on the ground that the policy 
was null and void, and that it refused so recognize any claim there- 
under.” This is the finding of the referee, and he further finds that 
“the defendant also directed its local agent not to give the usual 
certificate required to be given by him in such cases.” From these 
facts the referee finds as a conclusion of law, that there was “a waiver 
on the part of the defendant as to, and that it did thereby, and by 
reason thereof, waive the provision of said policy requiring the plain- 
tiff to furnish said proofs of loss.” That the insured did in fact die 
at the time alleged, is admitted by the answer, and I think the ref- 
eree committed no error in the conclusion referred to. The condi- 
tion itself was a necessary and proper one ; butit was wholly for the 
benefit of the defendant, and might be waived. When, as in this 
case, the insurer says “ We have cancelled the policy and will recog- 
nize no claim under it,” it must be deemed to have done so. Notice 
of death had been given, and the defendant had received it from its 
own agent as well as from the representatives of the policy-holder. 
The proofs of death called for by the terms of the policy must, in 
view of the custom of the defendant before referred to, be held to 
relate to proofs according to its instructions and upon blanks to be 
by it furnished. Its refusal to furnish them after application, was 
equivalent to saying that they would not accept or receive proofs, 
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and the plaintift could not be required to perform an idle ceremony. 
Straw vs. Republic Life Ins. Co., 69 N. Y., 286 ; Goodwin vs. Mass. 
Mut. Life Ins. Co., 73 Id., 480. It is, however, contended by the 
learned counsel for the appellant that the finding upon this question 
was not within the issue made by the pleadings, and that the re- 
feree erred in permitting the plaintiff to amend his complaint. As 
originally served, it contained an averment that “on or about the 
twenty-second day of November, 1876, the plaintiff furnished the 
defendant with proof of the death of said Terence Grattan.” Before 
the close of the plaintiff's case, but after most of the evidence to 
which I have adverted and other evidence had been introduced, 
and while the plaintiff yet had the case, his counsel asked of the 
referee leave to amend the complaint by alleging that “the defend- 
ant had waived the requirement in its policy that the plaintiff 
should furnish proof of the death of” the insured. This was ob- 
jected to by the defendant’s counsel on the ground that “it sub- 
stantially changes the defence, and therefore the referee is without 
power to grant it.” 

Leave was given upon terms, and among others, that the plaintiff 
should pay costs to the defendant. The costs were paid and the 
amendment made. It was clearly within the power of the referee 
to allow it. It may be added that by accepting the costs imposed 
as a condition of the amendment, the defendant is precluded from 
availing himself of the objection if it was otherwise good. There 
is no suggestion that the defendant was prejudiced, and the trial 
proceeded upon the answer already in. 

The remaining questions relate to the merits and are more im- 
portant. E 

It is next contended by the defendant that the life insured, in 
his application for the policy, made false and fraudulent representa- 
tions. First. In regard to his occupation. Second. In regard to 
the cause of the death of his mother and sister. The application 
covers more than two pages of the printed case. It contains ques- 
tions numbered from one to seven, most of them divided into 
parts distinguished by letters of the alphabet, from A. to F. inclu- 
sive, and sub-clauses characterized by neither figure or letter, but 
separated from the context by blank spaces, calling for twenty- 
eight answers, while the medical examiner’s certificate annexed 
thereto, covers more than three pages, and calls for upwards of 
one hundred answers, to be signed also by the applicant for the 
insurance, and as given, purport to be transcripts of his answers to 
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the medical examiner. The declaration of the physician follows, 
and is simply that he has “considered the application annexed, and 
carefully examined Mr. Terence Grattan, and has witnessed his sig- 
nature as above.” Now what do we learn from these pages of inter- 
rogation concerning the occupation of the life insured? The second 
question of the application calls for the name at full length of the life 
proposed for insurance, and in the second sub-division for his “ occu- 
pation.” The answer is “Soda water maker.” Then, after more 
than twenty intervening questions upon other subjects irrelevant to 
the one in hand, is this clause: “ Occupation. Full particulars re- 
garding the applicant’s business or trade must be given. If a me- 
chanic, state in detail all the various kinds of work performed.” 
This does not seem to be a question, but rather a memorandum by 
way of instruction to the agent, but for whatever purpose designed, 
there is no answer to it nor observation written against it, and I 
think the referee was quite right in holding that its position in the 
application would not warrant the finding, that it was addressed to 
the life proposed. In the part entitled “ Medical examiner’s certifi- 
cate,” the question first noted above is repeated, and the same answer 
is given : “Soda water maker.” The seventeenth question is as fol- 
lows : “ What is your opinion of the influence of the said life’s occu- 
pation on the risk?” And the answer is : “Is out of doors most of 
the time selling soda water—in my opinion, healthy occupation.” 
Now the paper containing these answers is, as I before observed, 
signed by the life proposed, Terence Grattan, and contains this dec- 
laration : “I hereby declare that I have given true answers to all 
questions put to me by the medical examiner that they agree exactly 
with the foregoing, that I am the same person described in the ac- 
companying application, and whose signature is appended to declar- 
ation and warranty herewith.” These answers must be taken to- 
gether ; they state the occupation of the life proposed and his then 
employment. Both were true, and neither inconsistent with the 
other. By trade, a maker of soda water, he was also vending it. 
It is quite impossible that the defendants were misled by the an- 
swer, and in no aspect was the answer false. The referee’s finding 
that he was a soda-water maker is sustained by the evidence. If a 
man for want of employment, steps aside for a season from his regu- 
lar and usual calling, he does not lose his connection or give up his 
craft ; as in this case, he did not cease to be a maker of soda water, 
because for the time being, he sold it in the streets. Neither is in- 
consistent with the other, but both are functions of the same calling. 
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Second. In regard to the death of his sister. Question fourteen to 
be answered by the medical examiner is under these words: “Fam- 
ily history of life proposed.” It calls for information concerning 
mother, father, brothers and sisters, and of the latter the queries are 
the following : “Sisters? Three. Age,if living? 19, 13,11. Con- 
dition of health? Healthy. Age at death? One 234, and one 9 
months. Disease? One not known to applicant, and one teething. 
It appeared that in another application for insurance in the National 
Life Insurance Company in February, 1876, Terence stated the cause 
of his sister’s death in these words: “Female irregularities, and 
terminated in consumption.” The referee upon evidence warranting 
the conclusion, found that such was the cause of her death ; “that it 
was so stated by Terence Grattan to Dr. Guadendorff before signing 
the certificate of the medical examiner at the time the application 
was made ; that Dr. Guadendorff was the examining physician of the 
defendant, and made said medical examiner’s certificate in his own 
handwriting ; that question No. fourteen in said certificate, and 
known therein as the “Family history,” and all of said certificate 
thereafter, except the signature of said Terence Grattan, was in blank 
at the time Grattan signed it ; and that the cause of the death of 
said sister was in blank when Grattan made his signature thereto. 
After that, Dr. Guadendorff filled in the cause of the death of said 
sister in the words, “ Not known to applicant,” although the real 
cause of death as above stated, had been given to him, and was 
known to him at the time, and which said Terence Grattan had rea- 
son to believe, and did believe would be correctly inserted in said 
certificate at the time he placed his signature thereto.” And he also 
found that the statement now appearing in the report as to the cause 
of the sister’s death was not made to the examiner at anytime. This 
finding is very satisfactorily sustained by the evidence. Frederick 
Kicholz was the defendant’s agent in soliciting Grattan to take out 
the policy, and he continued to be such agent down to the time of 
the trial. He was examined as a witness, and his evidence shows the 
great care taken by Terence Grattan to get from the family bible and 
other sources, information required by the company, and called for 
by the numerous questions before referred to. It was. written upon 
paper and given in the presence of this agent and of Terence Grat- 
tan to the examiner. Eicholz testifies that on that paper the cause of 
the sister’s death was written “Female irregularities or weaknesses, 
terminating in consumption ;” that no death was stated to have been 
from any cause unknown to the applicant. The: medical examiner 
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testifies that the paper was destroyed, but by him and two other wit- 
nesses cognizant of the facts, the testimony of Eicholz was confirmed. 
There can be no doubt that the utmost good faith was exercised 
by Terence Grattan in getting together the information required, and 
communicating it truthfully to the medical examiner and the plain- 
tiffs soliciting agent. The instructions under which the examiner 
acted, required him to “ invariably give the answers to the following 
questions in his own handwriting, and not allow an agent or other 
person to dictate any part of them.” These instructions were com- 
plied with in that respect, and the question now is as to the effect. of 
the misstatement by him in consequence of his failing to report ac- 
curately the answer given by the life insured. He was the agent of 
the defendant for the purpose of reporting the answers to the ques- 
tions referred to, and was so held out to Terence Grattan. He was, 
as medical examiner, charged with certain duties by the defendant, 
and was acting in concert with the soliciting agent of the company. 
On the part of the life insured was entire good faith and truthfulness, 
and there is no reason to suspect any intentional unfairness on the 
part of the examiner. The omission was inadvertent. Is the com- 
pany thereby released from its obligation? Many decisions in this 
court show that it is not. Mowry vs. Rosendale, 74 N. Y., 360, and 
cases there cited. Within the principle therein recognized as well 
established, the erroneous answer must be taken as the declaration of 
the defendant, and in any controversy depending upon it, must, as 
between the parties, be taken to be true. In this case, the physician 
was not the agent to solicit insurance, but he had an act to perform 
in regard to it as the agent of the company. His written instruc- 
tions were to write out the answers. In this instance he failed to do 
it correctly. The principle upon which it has been held that the 
company and not the insured, is responsible for the error of the 
soliciting agent, is equally applicable here. This question has been 
repeatedly considered by this court, and in the recent case of Flynn 
vs. Equitable Life Assoc. of U.S., vol. 9, Weekly Digest, 324, was 
again before us. The point presented was similar to the one now 
under review. The decision was in conformity with the views above 
expressed, and the doctrine referred to must be deemed settled. 
Nor was it incompetent to prove by parol the actual transaction 
between the insured and the medical examiner. It was proper to do 
this in reply to the defendant’s case without reforming the contract 
or asking for equitable relief. Fraud and breach of warranty in re- 
gard to his sister’s death is averred in the answer, and the matter 
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given in evidence was proper in reply thereto. If sufficient as the 
foundation for equitable relief or ground for reforming the contract, 
it was not improper to receive in this action evidence which would 
defeat the defendant’s claim, or which would be competent in any 
action in a court of equity. This advantage is secured to the litigant 
by the union of legal and equitable remedies in one system. Emery 
vs. Pease, 20 N. Y., 62; N. Y. Ice Co. vs. N. W. Ins. Co., 23 Id., 357 ; 
Arthur vs. Homestead Ins. Co., Ct. of Appeals, not yet reported. 

The remaining enquiry relates to the exclusion of evidence offered 
by the defendant for the purpose of showing disease in the mother 
and sister of the life insured, and therefore the falsity of his repre- 
sentations. It was offered from two sources: first, physician, and 
second, laymen. As to the physician, the enquiry is answered by the 
statute. Its very language sustains the ruling of the referee. “No 
person,” it says, “duly authorized to practice physic, * * * * shall 
be allowed to disclose any information which he may have acquired 
in attending any patient in a professional character, and which infor- 
mation was necessary to enable him to prescribe for such patient asa 
physician.” The object of this statute defines its limits ; it is opera- 
tive between persons named, and applies to a certain state or condi- 
tion of facts ; it operates between the physician and his patient 
whenever that relation exists, and its object is to compel secrecy as 
to any information so acquired by the physician in attending his pa- 
tient, and which was necessary to him while acting in that capacity. 
It expresses the will of the legislature ; and the duty of the court is 
one of verbal construction only. Is the present case within it? In 
answer to the question, “ Have either of his parents ever had pul- 
monary, scrofulous or other constitutional diseases,” the answer was 
“No ;” and as to his mother, the cause of her death was said to have 
been “ Fever after confinement.” The answers are found in the medi- 
cal examiner’s certificate, but it is claimed that they should be re- 
garded as coming from the life insured, and for the purpose of the 
discussion before us, I shall so consider them. The defense alleges 
that these answers were false because, as it alleges, “his mother and 
sister had died of consumption.” To maintain this issue the defen- 
dant called Dr. Sheppard, and proved by him that he was a practic- 
ing physician, that he attended the mother of the life insured in “ her 
last illness, in a professional capacity.” The defendant thus estab- 
lished that the relation between the mother and the witness was that 
described in the statute—of physician and patient. There is no evi- 
dence to show that the witness had any earlier or other acquaintance 





358 Report of Decisions. [ May, 


with her, or that he knew or visited or saw her at any other time, or 
in any other capacity. So far as appears, his introduction to her oc- 
curred for the first time when he was thus called to her in his pro- 
fessional capacity. Thereupon the following questions were put to 
him : 

1. “Do you know and are you able to state the cause of her 
death ?” 

2. “Did you observe the symptoms that she exhibited in her 
sickness ?” 

3. “ Were the symptoms of the disease such that you might have 
discovered it without the aid of any specific statement made by the 
patient ; that is, by observation and physical examination could you 
have ascertained the character of the disease ?” 

4. “ Were the symptoms of her disease such that you might have 
discovered them without their being confidentially disclosed to you 
by Mrs. Peter Grattan or any friend or attendant, or through any 
private examination ?” 

Defendant’s counsel then read the statement of the life insured, 
that the causes of his mother’s death was intermittent fever after 
child-birth, and then asked the witness: (5.) “Is this statement 
true?” This question was asked this witness: (6.) ‘Did you ever 
treat Mrs. Grattan for intermittent fever, and, if so, did you treat it 
as the radica! disease or as an incidental symptom ?” 

These questions, so far as they are material, come so strictly with- 
in the prohibition of the statute that an extended discussion of 
the reasons or ground of exclusion would be out of place. The first 
and second questions were preliminary and, standing by themselves, 
unimportant. We may assume they would have been answered in 
the aftirmative ; and in view of his profession, and the relation the 
witness bore to his patient, it would be a necessary inference that his 
knowledge of the cause of her death was acquired, from his observa- 
tion of the symptoms exhibited in her sickness, made by him in his 
character of physician. 

The third and fourth questions were immaterial, except as the an- 
swers might lead to other questions, as I assume they would have 
done—calling for the result of such discovery and observation as 
might have been made under the conditions assumed by the ques- 
tions. The matter thus called out would be disclosed in violation of 
the law. The third question is of two clauses; the second clause 
limits and explains the first, but however considered, was inadmis- 
sible. The observation which he might have made, and the physical 
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examination to which the patient was subjected, were permitted to 
him in his character of physician, and not otherwise. Though the 
patient had been dumb, it would make no difference. The communi- 
cation to his sense of sight is within the statute, as much so as if it 
had been oral and reached his ear. It needs not that the examina- 
tion should be private. It is enough that the witness acquired the 
information in his character as physician, and in the due and proper 
exercise of his calling. Nor was it necessary for the plaintiff to show 
in the first instance, by formal proof, that the information was neces- 
sary to enable the witness to prescribe. Such, under the circum- 
stances of this case, is the inevitable inference. 

In Edington vs. Mut. Life Ins. Co., 67 N. Y., 185, the question at 
this point was thus disposed of. Evidence was there offered to show 
by certain physicians that the life insured was affected with disease, 
and it was urged “that the testimony they would give was based on 
knowledge, which they obtained solely from their attendance upon 
him as physicians, and not from any information received from him.” 
It was excluded, and Miller, J., speaking for the court upon appeal, 
holds that it was rightfully rejected, and, with other words to the 
same effect, says: ‘The point made that there was no evidence that 
the information asked for was essential to enable the physician to 
prescribe, is not well taken, as it must be assumed from the relation- 
ship existing that the information would not have been imparted ex- 
cept for the purpose of aiding the physician in prescribing for the 
patient. When it (the statute) speaks of information, it means not 
only communications received from the lips of the patient, but such 
knowledge as muy be acquired from the patient himself, from the 
statements of others, who may surround him at the time, or from ob- 
servation of his appearance and symtoms. Even if the patient could 
not speak, the astute medical observer would readily comprehend his 
condition. Information thus acquired is clearly within the scope and 
meaning of the statute.” The doctrine thus enunciated was reiter- 
ated and enforced in Dilleber vs. Home Life Ins. Co., 69 N. Y., 256, 
Cohen vs. Con. Life Ins. Co. id., 308. So far, therefore, as the ques- 
tions marked 1 to 4, excluded by the referee, are concerned, he fol- 
lowed the statute and decisons of this court in his ruling. 

It is urged, however, by the learned counsel for the appellant that 
no professional medical action is needed after death ; that the event 
severs the relation of physicians and patient, and, that consequently 
information of the cause of death cannot be acquired to enable a 
physician “to prescribe ” for a patient. The case before usis not one 
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where the witness was called in for the first time after the death of 
the patient, but one where the lips of the physician were sealed dur- 
ing the life of the patient, and where, although by death he loses 
the patient, his lips must remain closed. It was held under the old 
law that the seal must remain until removed by the patient, and it is 
now so provided by statute. Code of Civil Procedure, § 836. The 
witness learned the cause of his patient’s death while attending her in 
a professional capacity, and, as it must be inferred, from the symptoms 
caused by the disease. The remaining, or fifth and sixth questions, 
were objectionable for the same reasons. Whether the statement of 
the life insured as to the cause of his mother’s death was true or not, 
could be answered, if at all, by the witness, by an opinion formed 
from his observation while an attending physician, and information 
obtained as such. There was no statement by the life insured, nor 
any issues before the referee, which made material the enquiry 
whether “the witness had ever treated Mrs. Grattan for intermittent 
fever, if s0, whether he had so treated it as the radical disease, or as 
an incidental symptom.” If regarded as part of the general purpose 
to show the real cause of death, it comes within the exclusion of the 
statute, and concerning it the witness was not competent to speak. 
In Sloan vs. N. Y. C. R. R. Co., 45 N. Y., 125, the plaintiff sued to re- 
cover damages for injuries sustained by him in consequence of the 
negligence, etc. of the defendant, and, among other items, claimed the 
amount of his physician’s bill. The defendant’s counsel, on the cross 
examination of the physician, asked “whether the plaintiff had the 
venereal disease while under his care as a physician,” and its exclu- 
sion by the trial judge was urged as error and ground for a new trial. 
This court—the chief judge delivering the opinion—held no error. 
“We think, he says: “this was privileged under the statute. The 
question did not in terms ask for any communication from the plain- 
tiff, but it was an inquiry as to the existence of a disease which the 
plaintiff had while under the care of the witness asa physician. The 
presumption is, from the question, that he learned it as a physician 
for the purpose of prescribing. The question itself implies it. To 
require the plaintiff to make the preliminary inquiry whether he 
learned the fact for the purpose of prescribing would, in effect, if the 
fact existed, have deprived the plaintiff of the protection of the sta- 
tute. It would have proved the fact indirectly, which might be as 
injurious as if proved legitimately.” In Briggs vs. Briggs, 20, Mich., 
34, it is said: “He had no knowledge upon the subject except what 
he obtained in the course of his professional employment. * * * 





1:80. ] Gratton vs. Metropolitan Life Ins. Co. 391 


We do not understand the information here referred to, to be con- 
fined to communications made by the patient to the physician, but 
regard it as protecting, with the veil of privilege, whatever, in order 
to enable the physician to prescribe, was disclosed to any of his 
senses, and which in any way was brought to his knowledge for that 
purpose.” On the other hand in Edington vs. tna Ins. Co.—manu- 
script opinion by Earl, J.—the question addressed to the physician 
was held proper by the learned judge, because, as is there stated, “ it 
does not appear that he discovered that disease or learned its nature 
while attending him, (the life insured) professionally. He saw him 
frequently before he attended him, and saw him after he ceased to 
attend him, and the court could not say that he could not answer 
without disclosing the necessary information which he had obtained 
while in professional attendance upon him.” In the case before us, 
the referee had presented for examination a witness who was first 
called to the sick woman that he might discover her disease. He 
learned the nature of it that he might treat her, and watched the 
symptoms as they developed and terminated in her death. It was 
for such a purpose, and during this time only, that he saw her; and 
during all this time he attended her as her physician. He had ac- 
quired knowledge in no other capacity or for another purpose. He 
had none, therefore, that he could disclose. His diagnosis was made 
upon her employment, and whether aided in this by visible sign or 
audible communication, can make no difference. Whatever oppor- 
tunity he had for knowledge concerning her, was afforded by his em- 
ployment, and its import was necessary to him that he might to her 
advantage practice his art, or, in the language of the statute, “pre- 
scribe ” for her. 

The information so obtained must remain enclosed with him, for he 
is forbidden by statute to “disclose” it. The word must be taken 
in its fullest sense. He must not tell it ; not because tke patient de- 
clared the communication to be confidential, or because the physician 
considered it so, but because the statute says that the communica- 
tion to him shall not be by him disclosed or told. Any other rule 
would annul the statute and permit it to be evaded. I confine 
these observations to the case in hand or one similar, where commu- 
nications begin with and follow the employment of the physican, and 
are the result or consequence of the relation he sustains to his em- 
ployer or patient. The court need lay down no rule ; the statute is 
the rule, and we are merely to enquire whether the case comes within 
it. Ifit does, we should abide by it ; for, in the language of Cran- 
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worth, V. C., in Balguy vs. Broadhurst, 1 Sim., (N. 8.,) 111, “I am 
sure that it is most inconvenient to have a rule laid down, and the 
courts struggling to avoid it.” Its object is a beneficent one ; “it 
rests on obvious principles of convenience and policy.” 1 Stark. Ev., 
103 ; Whilston vs. Rastall, 4 D. and E., 760, per Buller, J., and it 
should be so construed as to carry out that object effectually, and, 
so far as the language will admit, as to reach and defeat all attempts 
to do in an indirect or circuitous manner, that which it has prohibi- 
ted. It must be understood as extending to all such circumven- 
tions and rendering them unavailing. The case of Pierson vs. The 
People, lately decided by this court, and referred to by the appell- 
ant, contains nothing to the contrary of the views above expressed. 
In that case an exception was recognized as one proper and necessary 
to be made in the very nature of things, for no intention on the part 
of the Legislature could be discovered to repeal the general princi- 
ple which makes the safety of the citizen the supreme law of the 
State, or to depart from the general system of law which looks to 
the detection and punishment of crime. It has no bearing upon the 
case before us. The testimony of Anthony Smith was properly ex- 
cluded. He was not fitted by any special training, or by his profes- 
sional education to speak as an expert, or express an opinion in ref- 
erence to the character of the disease with which Mrs. Grattan was 
afflicted. I think no error was committed by the learned referee in 
reaching the conclusions on which the judgment appealed from 
rests. It should therefore be affirmed. 

All concur, except Earl, J., concurs save as to rejection of testimony 
of attending physician, and as to that, dissents. 
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UNAUTHORIZED INSURANCE—CONSTRUCTION OF AR- 
KANSAS STATUTE—SERVICE OF PROCESS. 


District» Court of the United States for the Eastern District of 
Arkansas, at Helena.—March Term, 1880. 


E. EHRMAN 
vs. 


TEUTONIA INS. CO. 


The Arkansas Code abolishes pleas in abatement and in that State there is no dif- 
ference in the method of pleading matter in abatement and matter in bar ; 
and where a want of jurisdiction over the person is not disclosed upon the face 
of the complaint the objection may be taken by answer. 


Matter in abatement must be pleaded with exactness and ought to be certain to 
every intent. 


By failing to comply with the requirements of the Arkansas Statute, prescribing 
the terms upon which insurance companies of other States may do business in 
that State, such companies and their agents and brokers render themselves 
liable to the penalties denounced by the act, but such failure does not affect 
the validity of the policies issued by them or in any manner opetate to the pre- 
judice of the policy-holder. 

A statute of Arkansas provides that no.insurance company not of that State shall 
do business in the State until it has filed with the auditor a stipulation in writ- 
ing, agreeing that legal process affecting the company served on the auditor of 
State shall have the same effect as if served personally on the company. 


Held, that when an insurance company does business in the State, and issues poli- 
cies to citizens of the State, on property within the State, that in a suit on such 
a policy, service of process on the auditor is good personal service on the 
company, although the written stipulation to that effect was not filed with the 
auditor : That in such case the company was estopped to say that it had not 
filed the stipulation and had not assented to such service. 
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(Statement of the Case.) 


This action was brought to recover for an alleged loss on a fire 
policy. The complaint alleged the plaintiff was a citizen of the State 
of Arkansas, and that the defendant was a corporation created by 
the laws of the State of Louisiana, and a citizen of that State, “do- 
ing business and taking risks of insurance in the State of Arkansas,” 
and that plaintiff paid the premium, and the defendant issued to him 
the policy in suit, that the property insured was then contained, and 
during the life of the policy was to be kept in a building in the city 
of Helena, Arkansas, and that the loss occurred there. 

Summons was issued and duly served on the auditor of State, un- 
der Section 3561 of Gantt’s Digest as amended by act of February 
27, 1875. 

The defendant entered a special appearance and filed the following 
plea, not sworn to. 

“ Now on this day comes the defendant, the Teutonia Insurance 
Company, and without entering their appearance herein, says, by way 
of abatement of the writ in this behalf, that they never had any agent 
in this State ; they never had any certificate of authority as provided 
for by the act of February 27, 1875 ; that they never in any manner 
complied with the laws of the State of Arkansas, providing for the 
duties and liabilities of foreign insurance companies doing business 
in this State, known as the act of February 27, 1875; that service 
of process upon the auditor of the State of Arkansas, is no service 
upon them, and that they are not bound by the same. Wherefore 
they pray judgment and that said writ be abated.” 

The plaintiff demurred to the plea. 


Tappan & Hornor, for Plaintiff. 
Parmer & Nicuotas, for Defendant. 


Caupwett, J. 

Under the code of this State there is no difference in the method 
of pleading matter in abatement and matter in bar. Pleas in abate- 
ment are abolished, and where a want of jurisdiction over the person 
or subject of the action is not disclosed upon the face of the com- 
plaint, the objection may be taken by answer. Gantt’s Digest, Sec. 
4567 ; Pomeroy on Remedies, Sec. 697, 698, 721. Bliss Pleadings, 
Sec. 345. 

When other defenses are embraced in the answer, the court will 
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put the issues to the jury in such a way as to elicit their verdict on 
the matter in abatement specifically, and, when the finding on that is- 
sue makes it necessary to do so, will see that the proper judgment in 
abatement is rendered. 

That the paper filed is not technically in the form of an answer 
under the code, and is not verified, are not objections that the court 
will notice on demurrer. 

But the rule of pleading remains that matter in abatement must 
be pleaded with exactness, and ought to be certain to every intent. 
Under this rule none of the allegations of the answer are good. It 
may be true that the company “never had any agent in this State,” 
and yet the contract may have been made in this State by the presi- 
dent or other officers of the company, or by a broker acting for the 
company ; and the second allegation is disposed of ‘by the observation 
that the act of February 27, 1875, upon which the pleader in terms 
rests his plea, is not the act under which the company is required to 
do these things. The averments in the plea may all be true, and yet 
the company may have complied with all the requirements of the act 
of April 25, 1873, (Secs. 3540, 3565, Gantt’s Dig.,) which is the act 
prescribing the duties of foreign insurance companies in this State. 
The act of 1875 simply devolves on the auditor of State the duties 
imposed by the act of 1873, on the insurance commissioner. And 
the allegation that service on the auditor is not service; on the com- 
pany, is not good because it does not show why it is not good ser- 
vice. Service on the auditor may be good personal service on for- 
eign companies doing business in this State, and the plea does not 
deny the existence of facts that would make such service good 
on this company. It does not deny that the company transacted 
business and issued the policy in suit in this State. 

But waiving all mere technical objections to the plea capable of 
amendment, we come to the important point intended to be raised 
by the pleader, viz.: whether on these admitted facts on the record 
_ service on the auditor of State is good service on the company ? 

Every material allegation in the complaint not denied by the an- 
swer is admitted. As the record stands, the defendant admits that 
the plaintiff is a citizen of this State ; that the defendant is an insur- 
ance company of another State, doing business and taking risks of 
insurance in this State ; that the plaintiff paid the premium, and the 
defendant issued to him the policy in suit ; that the property insured 
was in this State, and was by the terms of the policy to be kept here 
during the life of the policy, and that the loss occurred in this State. 





396 Report of Decisions. [ May, 


In the face of these admissions, can the company be heard to say 
that service of the summons on the auditor is not good personal ser- 
vice on the company? The insurance act of this State declares it 
shall be “unlawful” for insurance companies to do business in this 
State without complying with its provisions, (Sec. 3555,) and the act 
among other things requires them to make certain reports to the audi- 
tor of State, disclosing their financial condition, and foreign com- 
panies are required to pay into the State treasury three per cent of 
the amount of their premiums received for policies issued in this 
State, and such companies, their agents or brokers, transacting or so- 
liciting business without having received authority agreeably to the 
provisions of the act, are subject to a penalty of “five hundred dol- 
lars for each month, or fraction thereof, during which such illegal 
business is transacted,” (Sec. 3562.) 

The objects sought to be attained by this act are security and pro- 
tection to policy-holders and revenue to the State, but chiefly the 
former. 

By failing to comply with the requirements of the act, the compan- 
ies and their agents and brokers, render themselves liable to the 
penalties denounced by the act, but such failure does not affect the 
validity of the policies issued by them or in any manner operate to 
the prejudice of the policy-holder. Union Trust Ins. Co. vs. McMil- 
len, 24, Ohio St., 67 ; Clay Fire Ins. Co. vs. Huron Salt Co., 31 Mich., 
346 ; Columbus Ins. Co. vs. Walsh, 18 Mo., 229 ; Lamb vs. Brown, 7 
Bissell, 315, S. C., ib., 372; Hartford Live Stock Ins. Co. vs. Mat- 
thews, 102 Mass., 221. 

The leading provision for the protection of the policy-holder is con- 
tained in Sec. 3561. 

This section is a literal copy of the Pennsylvania Statute. See er- 
parte Schollenberger, 96 U. S. p. 374. When it is set forth at length 
in the opinion of the court, so much of it as is material to this case 
reads as follows : 

“No insurance company not of this State, nor its agents, shall do 
business in this State, until it has filed with the auditor of State of 
this State a written stipulation duly authenticated by the company, 
agreeing that any legal process affecting the company, served on the 
auditor of State or the party designated by him or the agent speci- 
fied by said company to receive service of process for the company, 
shall have the same effect as if served personally on the company 
within this State.” 

The Supreme Court of the United States speaking of a similar pro- 
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vision in a statute of Ohio, says: ‘ We find nothing in this provision 
either unreasonable in itself or in conflict with any principle of public 
law. It cannot be deemed unreasonable that the State of Ohio 
should endeavor to secure to its citizens a remedy in their domestic 
forum upon this important class of contracts made and to be per- 
formed within that State, and fully subject to its laws; nor that 
proper means should be used to compel foreign corporations transact- 
ing this business of insurance within the State for their benefit and 
profit, to answer there for the breach of their contracts of insurance 
there made and to be performed.” Lafayette Ins. Co. vs. French, 18 
How., 404. And in a later case the court, in discussing the lability 
of corporations to suit outside of the State that created them, says 
that if there could be no legal redress short of the seat of the com- 
pany in another State, the cost of the remedy would in most in- 
stances exceed the value of its fruits, and: the result would be to a 
large extent immunity from all legal responsibility. Railroad Co. vs. 
Harris, 12 Wall, 65. 

By the provisions of section 3561, every insurance company of an- 
other State doing business in this State, is required to stipulate in 
terms that service on the auditor shall be service on the company. 
If the stipulation is filed, service may be on the auditor or the per- 
son designated by him, or the agent designated by the company at 
the election of the plaintiff; (Cunningham vs. Southern Exp. Co., 
67 N. C., 425,) and if the auditor does not designate a party, and the 
company does not specify an agent, then the auditor alone is the 
proper person to serve with the process, and such service binds the 
company. The citizen insuring his property in this State is not re- 
quired to search the files of the auditor’s office for the purpose of as- 
certaining whether ,the company has filed the required stipulation 
and otherwise complied with the statute. The receipt of the pre- 
mium and the execution and delivery of the policy by the company 
are equivalent to an assertion by the company that it has complied 
with the requirements of the statute to entitle it to do business in 
the State, and as between the assured and the company the latter is 
estopped upon the soundest principles of law and morals to say that 
it has not done so. 

That the stipulation was not in fact filed with the auditor is of no 
consequence if the company has done those things which imposed 
upon it the obligation and duty to file it. The law deduces the 
agreement on the part of the company to answer in the courts of 
this State on service made upon the auditor from the fact of its doing 
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business in the State, and the presumption from that fact of assent to 
service in the mode prescribed by the statute is conclusive, and no 
averment or evidence to the contrary is admissible to defeat the ju- 
risdiction. 

The reason of this rule is that the obligation to file the stipulation 
is imposed for the protection of the citizen dealing with the com- 
pany, and when by its own act its obligation to file the stipulation is 
perfect as between the company and the citizen, the company will 
not be permitted to relieve itself from a liability which the written 
stipulation would have imposed by pleading its own fraud on the law 
of the State and her citizens. In such cases the law conclusively 
presumes that to have been done which law and duty and the rights 
of the party contracting with the company required to be done. It 
is a familiar principle that jurisdiction cannot be acquired by 
fraud ; nor can it be evaded by such a fraud as is here attempted to 
be set up. 

The maxim that no man shall take advantage of his own wrong, is 
as applicable to corporations as to natural persons, and applies as 
well to the kind of agreement under consideration as to any other. 

Insurance companies incorporated by the laws of one State have 
no absolute right to do business in another State without the consent, 
express or implied of the latter State. This consent may be given 
on such terms as the State may think fit to impose, and these condi- 
tions are binding on the company, and effect will be given to them 
in the courts of all the States, and of the United States. Lafayette 
Ins. Co. vs. French, 18 How., 404 ; Paul vs. Virginia, 8 Wall, 168. 

“One of these conditions may be that it shall consent to be sued 
there. If it do business there it will be presumed to have assented, 
and will be bound accordingly.” Railroad Co. vs. Harris, 12 Wall, 
65. 

The principle established in the case last cited has been affirmed in 
later cases. Railway Co. vs. Whitten, 13 Wall., 270, 285; Ex parie 
Schollenberger, 96 U. S., 369, and see Hayden vs. Androscoggin 
Mills, 9 Reporter, 270; Albright vs. Empire Tr. Co., 18 Albany L. 
J., 313, S. C., 6 Reporter, 673 ; Wilson Packing Co. vs. Hunter, 7 Re- 
porter, 455. 

Upon the admitted facts of this case, service upon the auditor was 
good personal service on the company, and it must appear or suffer a 
judgment by default. 

Demurrer sustained. 





DIGEST OF DECISIONS 


IN THE LOWER COURTS. 


From various sources, not official. 


Frre.—Liability of insured for failure of broker to pay over pre- 
miums. 

The insurance was effected through a broker, to whom plaintiff 
company delivered the policies and who collected the premiums from 
defendant, but did not pay them over to plaintiff, and it was sought 
torecover the premiums from defendant, on the ground that the bro- 
ker was its agent under a clause inthe policy'which provides “ that it 
is a part of this contract that any person, other than the assured, who 
may have procured this insurance to be taken by this company shall 
be deemed the agent of the assured named in this policy and not of 
this company under any circumstances whatever, or in any transaction 
relating to this insurance.” The policy further acknowledged the re- 
ceipt of the premium and provided that the company should not be 
liable until the premium should be actually paid. Held, that the in- 
surer should be as strictly held as the insured and the premium never 
having been paid, the policy did not attach and there was no consid- 
eration passed. eld, that where one of two innocent parties must 
suffer it must be the party enabling the wrong to be done. Held, 
that defendant was not liable. 

Empire City F. Ins. Co. vs. Howe Mach. Co.—N. Y. Mar. Court. 


Fire.—Reinsurance.— Construction of fire contract on marine risk. 

The plaintiffs, a marine insurance company, entered into an agree- 
mnt with the defendants, a fire reinsurance company, that the de- 
fendants should, upon certain agreed terms, reinsure the plaintiffs 
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against loss by fire only by all coal-laden ships which should be in- 
sured by the plaintiffs, under their policies between certain ports, so 
long as the agreement remained in force ; and successive policies to 
cover the risks insured against by ships as might be declared were 
accordingly subscribed and issued by the defendants to the plaintiffs. 
It was admitted that, in the case of open policies on ships to be de- 
clared, there was a usage of merchants and underwriters that such 
policy attached to the goods as soon as, and inthe order in which 
they were shipped,*in which order the assured was bound to declare 
them ; and, in case of mistake, that the assured should be bound to 
rectify the declaration, which was sometimes done after loss. Held, 
that the admitted usage with regard to marine insurances applied, al- 
though the reinsurance with the defendants was a reinsurance against 
fire only ; it being a contract of fire insurance in respect of a marine 
risk. 

Maritime Mar. Ins. Co. vs. Fire Re-Ins. Corp.—Eng. C. P. Div., 1879. 


Fire.— Cancellation of contract.—Misrepresentations of agent. 

It was claimed that insured had been induced to give the promis- 
sory notes for premiums sued on by false representations of the agent 
that he had an office in the same place where the premiums could be 
paid. Held, that the mere fact of such representatious being made by 
an agent without proof that he was acting within the scope of his au- 
thority will not relieve the insured from liability especially where the 
policy was held for three years without protest or attempt at cancella- 
tion. 


American Ins. Co. vs. Kuhlman, St. Louis, Mo., C. A. Decision ren- 
dered Feb. 11, 1879. 





